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TRINTKD IN ORKAT BRITAIN 
BY R. vV R. CLARK, LIMITIED, EDINBURGH 



PREFACE TO THE FIRST EDITION 


OuK primary aim in writing this book has been to set 
out succinctly, in their proper historical setting, the 
salient features of the Government of India Act 1935. 

The Act consists of 478 sections and sixteen schedules. 
Of these, 321 .sections and ten schedules deal with India 
the establishment of a Federation and the jjosition of 
British India and the Indian States in relation to it. The 
rest apply to Burma, which by the Act ceases to be part 
of India. 

We have devoted our attention to those x)rovi8ions 
which relate to India’s new constitution. The separation 
of Burma is referred to only in so far as it affects the 
financial position of India under the Act. 

In the main we have endeavoured to summarise the 
provisions of the Act dealing with India, but in the case 
of some of the more important of them we have thought 
it right to set out textually the relevant sections. 

While we have sought to make the book one that will 
enable all who are concerned with or interested in the 
future government of India— both in this country and 
in India — readily to appreciate the scope and effect of 
the new Act, we have not been unmindful of those who 
may desire to consider its legal and constitutional aspects. 
In addition, therefore, to other statutes, we have in- 
cluded references to a number of cases, some of them 
decisions of the Judicial Committee of the Privy Council 
in respect of constitutional questions in other parts of 
the British Empire. 
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In the Appendix will be found the draft Instruments 
of Instructions to the CTOvernor-Cleneral and (lovernors 
which were presented to Parliament in February 1935 
(Cmd. 4805) as illustrating the contents of these docu- 
ments which the Jlritish (Jovernment have in mind. 
There are also included tables, taken from the schedules 
to the Act, showing the seats assigned to representatives 
of British India in the Federal Legislature — that is to 
say, the Council of State and the Federal Assembly— 
and the composition of the Provincial Legislative As- 
semblies and the Provincial Legislative Councils. The 
Legislative Lists— the Federal Legislative List, the Pro- 
vincial Legislative List and the Concurrent T.egislative 
List are likewise rejirodueed. There is also set out a 
piovisional draft Instrument of Accession which was 
published in a White I’aper (Cmd. 4843) in March 1935. 
In the Appendix also are tables of Statutes and Cases. 

We are indebted to Mr. A. (1. P. Pullan, barrister-at- 
law, formerly a judge of the High Court, Allaliabad, for 
his assistance in revising tins work. 


1 Brick Court 
Temple, E.C.4 
2nd August 1935 


J. I’. EDDY 
F. H. LAWTON 



PREFACE TO THE SECOND EDITION 


liiK I'irsl' Edition of tliis book, in which we Jittempted 
a survey of tJic (iovernment of India Act 1!)35, im- 
mediately after it was passed, has receiv^ed a friendly 
welcome not only in this country and in India, but also 
in many other parts of the world where the working out 
of India's new constitution is being followed witli close 
attention. 

Sin(‘e tfie i^arst Edition apfieared, two important 
steps have lieen taken. First, l^rovineial Autonomy has 
been established, and, as a (‘onsequence, each of the 
eleven [Provinces in Britisli India - including the new 
Provin(?es of Orissa and Sind — is now^ as far as possible 
‘"mistress in her own liouse^’. fSecondly, the Federal 
Court, ‘‘the interpreter and guardian of the Constitu- 
tion;’, has been set up. 

In tlie meantime the Act -which originally contained 
the new constitutions of both India and Burma-—has 
been divided into two portions and rejirinted. Thus it 
lias become two Acts — tlie Government of India Act 
1935, and the Government of Burma Act 1935. The 
former witli which alone this book is concerned — now 
consists of 321 sections and ten schedules. 

I urtlier, a new draft Instrument of Instructions 
which the Government proposed to recommend His 
Majesty to issue to the Governors of Indian Provinces 
was presented to Parliament on 3rd November 1936. 
.riiis was approved by Parliament in the following 
month, and the Instrument became effective on 1st 

vii 
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April 1937— the date of the establishment of Provincial 
Autonomy. In addition, several Orders in Council 
affecting the working of India's new constitution have 
been made. 

These developments and changes have nece.s.sitated 
a Second Edition of this book. Accordingly we have 
carefully revised the text and brought it uj) to date. We 
have extended - and we hope thereby im{)roved — some 
of tfie chapters, and thus have souglit to give effect to 
the many helpful suggestions we have receiv^ed. 

In the Appendix we have included tlie Pules of the 
Federal Court wliicli were notified in the Gazette of 
India on 2nd December 1937. 

We are indebted to Mr. F. E. James, member of the 
Indian Central Legislative Asse?nbly, for his assistance 
in reading the proofs. 

J. P. EDDY 
F. H. LAWTON 

Temple, E.C.4 
llth January 1938 
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CHAPTER I 


INTRODUCTORY: 1858-1937 

"'May I stiygesl to rny India/n friemds, in one last 
sentence, that there is a V)ealth of wisdom in a proverb of 
their own which is to be found in the 'Dharrna Pad' or 
*Path of Right' , the Buddhist Book of Proverbs, which runs 
as folloivs: "Enmity never comes to an end through enmity 
here below: it comes to an end through non-enmity . This 
has been the rule from all eternity,' " — The Marquess of 
Zetland, Secretary of State for India, in the House of 
Lords, the 2Uh July 1935. 

"'The design of Parliament and the object of those of us 
who are servants of the Crown in India is to ensure the 
utmost degree practicable of hcirmonious co-operation with 
the elected rej^resentatives of the people for the betterment 
and improvement of each individual province and of India 
as a whole. . . — The Marquess of Idnlithgow , Governor - 

General of India, in a message to India on the 2l6'j5 June 
1937. 

Anotiieii chapter was added to the constitutional 
history of India by tlie passing of the Government of 
India Act 1935 (26 Geo. V, c. 2) on the 2nd August of 
that year — a chapter destined vitally to change the 
political structure of the country and to provide means 
of linking British India and the Indian States in one 
great Federation. 

The beginnings of the movement which has resulted 
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in this far-reaching enactment are not difficult to detect 
in India’s chequered story. The collapse of the Mogul 
Empire, with its despotic rule, the promotion of peaceful 
commerce under the East India Company after centuries 
of strife, and the transfer of the government of India 
to the Crown in 1858 by the statute 21 and 22 Victoria, 
c. 106 — ‘‘An Act for tlu' better Government of India” — 
all prf'pared the way for India’s progress towards jjoliti- 
cal development. 

By the year 1908 — on the occasion of the fiftieth anni- 
versary of the assumption of the government of India by 
the Crown the movement had become sufficiently note- 
worthy to justify this message from the King-Emperor 
(King Edward VII) to the Princes and peoples of India— 

“From the first, the principle of representative in- 
stitutions began to be gradually introduced, and the 
time has come when, in the judgment of my Viceroy 
and Governor-General and others of my counsellors, 
that principle may be prudently extended. Import- 
ant classes among you, representing ideas that have 
been fostered and encjouraged bv British rule, claim 
equality of citizenship and a greater share in legisla- 
tion and government. 

The politic satisfaction of such a claim will 
strengthen, not impair, existing authority and power. 
Administration will be all the more efficient if the 
officers who conduct it have greater opportunities of 
regular contact with those who influence and reflect 
common opinion about it.” 

I he policy here adumbrated found expression shortly 
afterwards in the Indian Councils Act 1909 (9 Edw. VII, 
c. 4)— commonly known as the Morley-Minto reforms. 
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The result of the reforms was to introduce the electoral 
principle into the Indian legislatures and to H'iden their 
sphere of infliicnce over the executive government. In 
effect, however, they were merely advisory bodies with- 
out any administrative responsibility. 

At this time, beginning with the Kast India Company 
Act 1 770 ( 10 Geo. Ill , c. 47), there w ere in operation nearly 
fifty statutes affecting the government of India. These 
were repealed in wdiole or in part by the Government of 
India Act 191.5 (5 and 0 Geo. V, c. 61), which in turn was 
amended by the Government of India (Amendment) Act 
1916 (6 and 7 Geo. V, o. 37). 

The Declaration of 1917 

In 1917 there w'as an important step forward. Mr. 
Montagu then made the following declaration in the 
House of Commons — 

The policy of His Majesty’s Government, with 
wliioh the Government of India are in complete ac- 
cord, is that of the increasing association of Indians 
in every branch of the administration and the gradual 
development of self-governing institutions with a 
view to the progressive realisation of responsible gov- 
ernment in India as an integral part of the British 
Empire. They have decided that substantial steps in 
tliis direction should be taken as soon as possible 
“I would add that progress in this policy can only 
be achieved by successive stages. The British Govern- 
ment and the Government of India, on whom the re- 
sponsibility lies for the welfare and advancement of 
the Indian peoples, must be judges of the time and 
measure of each advance, and they must be guided 
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by the co-operation received from tho.se upon whom 
new opportunities of service will thus be conferred 
and by the extent to which it is found that confidence 
can be reposed in their sen.se of responsibility'.” 

In the following year came the Montagu-Ohelmsford 
Report. The joint authors there stated that the above 
declaration was The mo.st momentous utterance ever 
made in India s chequered history”. Their Report pro- 
posed that responsible governmeiit should be conferred 
on India by progressive stages— that the first stage 
should be confined to the major provinces and that there 
a revised .system of local government should be intro- 
duced. The system suggested was a dual form of govern- 
ment known as “dyarchy” — a division of the field of 
government in each major Province into two sections, 
with “reserved subjects” administered by the Governor 
and his executive council and “transferred subjects” ad- 
ministered by the Governor and Ministers chosen by 
him from the provincial legislature. 

But the joint authors of the Montagu-Chelmsford Re- 
port visualised an All-India solution as the ultimate goal 
of British policy in India. “Our conception of the event- 
ual future of India”, they said, “is a sisterhood of 
States, self-governing in all matters of purely local or 
provincial interest. . . . Over this congeries of States 
would pre.side a central government, increasingly repre- 
sentative of and responsible to the people of all of them ; 
dealing with matters, both internal and external, of com- 
mon interest to the whole of India; acting as arbiter in 
inter-state relations, and representing the interests of all 
India on equal terms with the self-governing units of the 
British Empire. In this picture there is a place also for 
the Native States.” 
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The Preamble of 1919 

The system of “dyarchy” outlined in the Montagii- 
Chelnisford Report was embodied in the Government 
of India Act 1919 (9 and 10 Geo. V, c. 101). 

To that Act there w^as a Preamble recording the policy 
of Parliament with respect to the progressive realisation 
of responsible government in British India. That Pre- 
amble still stands. It has not been repealed by the new 
Act. It is in these terms — 

“Whereas it is the declared pohcy of Parliament to 
provide for the increasing association of Indians in 
every branch of Indian administration and for the 
gradual development of self-governing institutions, 
with a view to the progressive reaUsation of responsible 
government in British India as an integral part of the 
Empire: 

“And whereas progress in giving effect to this policy 
can only be achieved by successive stages, and it is 
expedient that substantial steps in this direction should 
now be taken: 

“And whereas the time and manner of each advance 
can only be determined by Parliament, upon whom 
responsibility lies for the welfare and advancement of 
the Indian peoples: 

“And whereas the action of Parliament in such 
matters must be guided by the co-operation received 
from those on whom new opportunities of service will 
be conferred, and by the extent to which it is found 
that confidence can be reposed in their sense of 
responsibility: 

“And whereas concurrently with the gradual de- 
velopment of self-governing institutions in the Pro- 
vinces of India it is expedient to give to those Provinces 
in provincial matters the largest measure of independ- 
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ence of the Government of India which is compatible 
TOth the due discharge by the latter of its own responsi- 
bilities/* ^ 

Ihe Act of 1919 provided for the appointment of a 
Statutory Commission at the expiration of ten years 
after the passing of the Act “for the purpose of inquiring 
into tlie working of the system of government, the 
growth of education, and the development of representa- 
tive institutions, in British India, and matters connected 
therewitJi”, and to report “as to whether and to what 
extent it is desirable to establish the principle of respon- 
sible government, or to extend, modify or restrict the 
degree of responsible government then existing therein, 
including the question whether the establisliment of 
second chambers of the local legislatures is or is not 
desirable”. 


The Statutory Commission 

Ihe Statutory Commission were duly appointed in 
November 1927 under the chairmanship of Sir John 
Simon. They paid two visits to India, the first lasting 
from the 3rd February 1928 to the 3Ist March 1928 and 
the second from the 11th October 1928 to the 13th April 

1929. Their Report was presented to Parliament in May 

1 930. It recommended the reorganisation of British India 
on a federal basis with a view to a future development 
when India as a whole would take her place among the 
constituent States of the Commonwealth of Nations 
united under the Crown. 

‘It might be possible”, said the Commission, “to 
visualise the future of federation in India as the bring- 
ing into relationship of two separate federations, one 
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(jomprised of the elements which make up British 
India, the other of the Indian States. We do not wish 
in any way to be dogmatic on a matter which must 
be decided by tho.se concerned. W^hile we liave given 
much attention to the subject, we have not received 
evidence from the Rulers of the Indian States. . . . We 
are inclined ourselves to think that the easier and 
more speedy aj»proach to the desired end can be ob- 
tained by reorganising the constitution of India on a 
federal basis in such a way that individual States or 
groups ot States may have the opportunity of enter- 
ing as soon as they wish to do so.” 


Rol'Nl) T.\ 1 (LK COiNKEKENOE 

Following the Report of the Statutory Commission 
came three sessions of the Indian Round Table Con- 
ference. 

The Conference met in liondon in November 1930 and 
was composed of roiu-esentatives of British and Indian 
political parties, the Indian States, thti depressed 
classes, and otlier minorities. Tlie principle of Federa- 
tion was immediately accepted by the States repre- 
sentatives, provided that the federal centre was granted 
responsibility and that the powers to be surrendered 
to the Federation met with the approval of the Princes. 
At the end of the First Session, in January 1931, the 
then Prime Minister, the late Mr. Ramsay MacDonald, 
announced, “With a legislature constituted on a federal 
basis. His Majesty’s (rovernment will be prepared to 
recognise the principle of the responsibility of the 
executive to the legislature ’. The Second Se.ssion was 
held in September 1931, and Mr. Gandhi then attended 



8 INDIA’S NEW CONSTITUTION chap. 

as the sole representative of Congress. TJie Conference 
ended in De(;ember 1J)S2. 

Owing to failure to reach an agreed .settlement on tlie 
question of the aliotiation of seats in the Provincial 
Legi-slatures, the British Government were obliged, on 
4th August 1932, to make their Communal Award. 

In March 1933 the British Government issued a White 
Paj)er (Cmd. 420, S) setting out their proposals for Indian 
(Constitutional Reform. These proposals included the 
Federation of India — <a union between the Governors’ 
Provinces and tliose Indian States whose Rulers signi- 
fied their desire to accede to the Federation by a formal 
Instrument of Accession. 

A Joint Select (. ommitteeof both Houses of Parlianient 
was then set up to consider the ])roposals in consultation 
with Indian representatives and to report upon them. 
The Committee presented their Report in October 1934 
and it is upon their recommendations that the provisions 
of the new Act are largely based. 


The Federation of India 

In conformity with the White Paper and the Report 
of the Joint Select Committee, the new Act provides for 
the establishment by the Proclamation of His Majesty, 
if an address in that behalf has been presented to him by 
each House of Parliament, of a Federation under the 
Crown by the name of the Federation of India. In it 
there will be united — 

(a) The Governors’ Provinces and the Chief Commis- 
sioners’ Provinces. 

(b) The Indian States which have acceded or may 
accede to the Federation. 
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The executive authority of the Federation will be 
exercised on behalf of His Majesty by the Governor- 
General, who will have special responsibilities. 

There will be a Council of Ministers to aid and advise 
the Governor-General in the exercise of his functions 
except in so far as he is required to exercise them in his 
discretion. 

There will be a Federal Legislating which will consist 
of His Majesty, represented by the Governor-General, 
and two Chambers, to be known respectively as the 
Council of State and the House of Assembly. 


Financial Inquiry 

Under the Act Provincial Autonomy was to be estab- 
lished on such date as was appointed by Order in 
Council. As a preliminary step, however, there was to 
be an expert financial inquiry in India. 

Shortly after the passing of the Act in xlugust 1935, 
Sir Otto Niemeyer was appointed to make the inquiry. 
Accordingly he proceeded to India and discussed the 
financial position with the financial authorities of each 
Province and with the Finance Department of the 
Government of India. In addition, he considered a 
number of non-official representations which were 
addi'essed to him. His report— that Provincial Autonomy 
was financially feasible — was made to the Secretary of 
State for India on 6th April 1936, and was presented 
to Parliament the same month (Cmd. 5163). 

Prior to the publication of Sir Otto Niemeyer’s 
Report and pursuant to the provisions of section 289 
of the Act, Orders in Council were made (S.R. & O., 
1936, Nos. 164-165) creating as from 1st April 1936 two 
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OGw IioviiicGs- Orissci/ hikI Sinci, The new Province of* 
Orissa was carved out of the territories of the former 
Province of Bihar and Orissa and certain areas whicJi 
had previously formed part of the Presidency of Madras 
and of the Central Provinces; that of Sind out of the 
Presidency of Bombay. 

ProvinciaIj Autonomy 

With these preliminaries completed, the c.stablish- 
ment of Provincial Autonomy under the Act became 
possible and was in fact effected by the Government of 
India (Commencement and Transitory Provisions) 
Order 1936 (S.R. & O., 1936, No. 672), which was 
made on 3rd July 1936. Under this Order Provincial 
Autonomy was established as from 1st April 1937. 

Under the new c;onstitution the executive authority 
of each of the Provinces is exercised on behalf of Hi's 
Majesty by the Governor, who also has special responsi- 
bilities. 

As in the case of the Governor-General, there is 
a Council of Ministers to aid and advise the Governor 
in the exercise of his functions except in so far as he is 
required to exercise them in his discretion. 

lor every Governor s Province there is a Provincial 
Legislature which consists of His Majesty, represented 
by the Governor, and — 

(a) in the Provinces of Madras, Bombay, Bengal, the 
United Provinces, Bihar and Assam — two Cham- 
bers; 

(b) in other Provinces— one Chamber. 

Where there are two Chambers of a Provincial Legis- 
lature, they are known respectively as the Legislative 
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Council and the Legislative Assembly, and where there 
is only one Chamber it is known as the Legislative 
Assembly. 

In Orissa the Legislative Assemblj' has selected 
Cuttack-l howdwar as the capital of the Province. 

The Act, of course, contains detailed provisions with 
respect to the distribution of powers as between the 
Federal I^egislature and the Provincial Legislatures; the 
administrative relations as between the Federation, the 
Provinces and the Indian States; the distribution of re- 
venues as between the Federation and the Federal units, 
and other necessary matters. 

I he executive authority of the Federation in respect 
of the regulation and the construction, maintenance and 
operation of railways is to be exercised by a Federal 
Railway Authority. The Authority is to act on busi- 
ness principles, due regard being had to the interests of 
agriculture, industry, commerce and the general public. 
A Railway Tribunal is also to be set up. 

Tnio Federal Court 


An essential element in a Federal constitution is a 
Federal Court. The Act makes provision for the estab- 
lishment of such a Court, to consist of a Chief Justice of 
India and such number of other Judges as His Majesty 
may deem necessary. 

The Federal Court was in fact constituted as from 
1st October 1 9.17 under the terms of the Government of 
India (Federal Court) Order 1936 (S.R. & 0., 1936, 
No. 1323). Rules governing the practice and procedure 
of the Court were published in the Gazette of India 
on 2nd December 1937, and they are set out in the 
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Appendix to this book. The inaugural sitting of the 
Coxirt was held at Delhi on 6th December 1937. 

The three main principles of the Act— as advo- 
cated by the Report of the Joint Select Committee- 
are — 

1. All-India Federation. 

2. Provincial Autonomy. 

3. Responsibility with safeguards. 

'I’he position of the Crov-n in relation to the Federa- 
tion and the whole of the constitutional macliinery pro- 
vided by the Act are fully e.xplained in the I'ollowing 
pages. 



CHAPTER II 


THE CROWN AND BRITISH INDIA 

1. The East India Comqxmy 

II. Transfer of Government to the Crown 

III. Prer(:)gative Rights 

Geogiiaphically, India is one and indivisible. Politic- 
ally? there are two Indias: British India, covering about 
820,000 square miles, with a population of 260,000,000; 
and tlie Indian States of some 700,000 square miles in 
extent, with a population of 80,000,000. 

The dominion and authority of the Crown extend 
over the whole of British India, being derived from 
many sources, in part statutory and in part prerogative. 
I he prerogative rights and powers have their origin 
in conquest, cession or usage; some have been directly 
acquired, while others are enjoyed by the Crown as 
successor to the rights of the East India Company. 


I. THE EAST INDIA COMPANY 

It was on the 31st December 1600 that English mer- 
chants trading to the East received a charter from 
Queen Elizabeth. From a comparatively small concern 
the East India Company steadilj^ developed until it had 
large trading centres established at Madras, Bombay 
and Calcutta. It built its factories on land held under 
the Mogul and his feudatories. It w^as governed by 
a Court of Directors and a Court of Proprietors. 

13 
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A.S the biisiness of the company grew in India, it 
acquired control over large territories and revenues, 
and it supported its authority and increa.sed its posses- 
sions by the maintenance of armed forces. It was indeed 
at Plassey in 1757 that Clive gained for the company 
the practical (iontrol of Bengal and thus laid the founda- 
tion of British supremacy in J ndia. 

But the failure of the East India Company to deal 
with problems of administration called urgently for 
consfoeration. The position was frequently debated in 
Parliament, and, as a result, there was passed the 
Regulating Act of 1773 (13 Geo. Ill, c. 63). This Act 
may well be regarded as the first experiment at the 
establishment of a British Government in India. By it 
a governor-general and four counsellors were appointed 
for the Bengal Presidency. By it also the Government 
at Fort William became responsible not only for the 
civil and mHitary administration of Bengal, as well as 
of Bihar and Orissa, but it w as also given control over 
the presidencies of Madras and Bombay. Under the 
Act Warren Hastings became the first governor-general. 

A Board op Control 

In 1784— -during the administration of Warren 
Hastings— there was passed another Act for the better 
regulation and management of the affairs of the East 
India Company— the statute 24 Geo. Ill, c. 25. This 
Act rendered the East India Company directly sub- 
ordinate to the British Government. By it a Board of 
Control was set up consisting of Privy Councillors not 
exceeding six in number, of whom one of the Secretaries 
of State and the Chancellor of the Exchequer for the 
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time being should be two. They were termed “Com- 
missioners for the aflairs of India’". 

Parliament continued from time to time to consider 
the position in India, find in 1812 there was a searching 
inquiry by a committee of tlie House of Commons. This 
resulted in the passing of the Charter Act of 1813 (53 
Geo. Ill, c. 155) by which the company's control of its 
territories and revenues was renewed for twenty years 
“without prejudice to the undoubted sovereignty of the 
Crowm of the United Kingdom of Great Britain and 
Ireland Subje(;t to certain restrictions, however, its 
trade monopoly was abolished. 

By the Charter Act of 1833 (3 & 4 Will. IV, c. 85) 
the constitution of the company w as vitally changed. 
Its trading privileges were taken aw^fiy and it ceased 
to be a commercial body. But it retained its admini- 
strative and political powers for another twenty years 
“in trust for His Majesty his heirs and successors for 
the service of the Government of India in Councir’. In 
1853 by the Charter Act of that year (lb & 17 Viet, 
c. 95) the company’s charter was renewed not for any 
stated term but “until Parliament should otherwise 
direct”. 


II. TRANSFER OF GOVERNMENT TO THE CROWN 

In 1857 came the Mutiny. Parliament, realising that 
the system of “double government” could no longer 
continue, promptly took steps to put an end to the East 
India Company. The Government of India Act 1858 
(21 & 22 Viet. c. 106) was passed. By this Act it was 
declared that India was to be governed directly by and 
in the name of the Crown, acting through a Secretary 
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of State. It was provided that the Secretary of State 
should exercise all the former powers of the (Jourt of 
.Directors and the Board of flontrol, and he was given 
a council of fifteen members. The property of the com- 
pany was transferred to tlie Crown. 

Three years later Indians l)egan for tlie first time to 
take part in making laws for India. This w'as the I’esult 
of the passing of the Indian Councils Act J8(il (24 & 
25 Viet. c. (57) which remodelled tlie Indian Legislatures. 
It was the precursor of other measures, notably the 
Indian Councils Act 1!»09 (!) Edw. VII, c. 4) and the 
Government of India Act 1!)]!) (9 & 10 Geo. V, c. 101), 
which aimed at giving Indians an increasing share in 
the government of their (amritry under the Crown. 

The Government of India .Act 1919. it is to bo 
observed, clothed tlie Governor-General in Council with 
powers of superintendence, direction, and control over 
the civil and military government. At the same time it 
enabled iirovincaal Governments to lie invested with 
functions by devolution rules made by the Governor- 
General ill Council. 

In contrast to this system of devolution and re- 
devolution of powers, the fundamental conception 
underlying India’s new constitution is that the govern- 
ment of India i.s to be the government of the Crown 
itself conducted, as in Great Britain and the Dominions, 
by authorities deriving functions directly from the 
Crown, save in so far as the Crown itself retains executive 
power. When the Government of India Act 1935 came 
into operation, all governmental jurisdictions were 
resumed and a single reservoir of jiowers created in the 
Crown. Those powers which the constitutional practice 
of Great Britain and the Dominions allow s His Majesty 
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in Council to exercise have been retained; all other 
])owers have devolved upon tlie appropriate authorities. 

In some cases this redistri])ution of powers has resulted 
in the subjection of c*ertain prerogative rights to control 
under the Act: for example, the prerogative to deter- 
mine the extent of the executive authority of Governors 
a})poiiited under Letters Patent is restricted by those 
sections of the Act which prescribe the limits of Federal 
and Provin(*ial executive authority. It is now clearly 
established that where the operation of a statute over- 
laps the exercise ol the prerogative, then the prerogative 
is superseded to the extent of the overlapping (Attorney- 
General V. De Keyser’s Royal Hotel limited, 1920 A.G. 
508). 


HI. PREIUXMTIVE RIGHTS 

Despite the wide operation of the Act and the multi- 
tude ol topics with which it deals, it is submitted that, 
in relation to British India, the Ibl lowing prerogative 
riglits remain — 

1. The Crown enjoys exemption from criminal or civil 
liability. Under section 179 provision is made for 
the bringing of suits against the Federation or a 
Provincial Government in the name of the Federa- 
tion of India or of the Province, but the Act in no 
other way derogates from the common law rule that 
the King himself is above the law. 

2. All the land in British India is vested in the Crown 
as ultimate owner and all waste land is its absolute 
property (In re Transfer of Natural Resources to 
the Province of Saskatchewan, 1932 A.C. 28). 

3. Gold and silver mines belong to the Crown (Hud- 
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son’.s (Jo. v. Attome\^-General for Canada 
] !»29 A.C. 285). 

4. The Crown enjoy.s es(-hoate of lane], treasure-trove 
and tJie separate property of persons d 3 dng intes- 
tate without kin (Attorney-tJeneral of Ontario v 
Mercer (J883), 8 App. Cas. 707; Collector of Masuli- 
patarn v. (avaly Vencata Narrainapah {I860), 8 
M.l .A. 500). Section 1 74 provides, however, that any 
property in India accruing to the Crown by escheat 
or lapse, or as bona vacaniia, shall, if it is property 
situate in a Province, vest in the Oown for the pur- 
poses of the Government of that Province. In other 
cases such property is to vest in the Crown for the 
purposes of the Government of the Federation. 

T). The shi])s of the Crown are exempt from seizure in 
respect of salvage claims or claims for damage done 
by collisions (Young v. s.s. Scotia, 1003 A.C. 501). 

6. The prerogative of mercy. Section 295 of the Act 
enacts that no authority outside a Province, except 
the Governor-General, shall liave any power to sus- 
pend, remit or commute a sentence of death passed 
on any person convicted in the Province. The sec- 
tion goes on specifically to provide, however, that 
nothing in the Act shall derogate from the right of 
His Majesty or of the Governor-General, if any such 
right is delegated to him, to grant pardons, re- 
prieves, respites or remi.ssions of punishment. 

7. The prerogative to grant honours of imperial status. 
Even with respect to the Dominions the control of 
this prerogative lies with the Imperial Government. 

8. The prerogative to settle the order of precedence. 

In the Dominions the practice has been for the 
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ministry to draw up a list for submission to the 
King. Effect has sometimes been givcMi to minis- 
terial advice by statutory enactment, but usually 
matters of precedence have been dealt with by His 
Majesty under the prerogative, as in the case of the 
Commonwealth of Australia in 1903, the Union of 
South Africa in 1910 and Canada in 1923. 

The way in w hich the Aid works under tlie Crown in 
relation to British India is described in Chapter V, 
whicli deals with tlie subject of Provincial Autonomy. 



CH APTER II I 


THE CROWN AND THE STATES 

I. The Paramount Power 
II. Sovereignty of the States 
HI. Accession to the Federation 

I. THE PARAMOUNT POWER 

Both in status and oharacter tlie Indian States are 
wholly different from tlie I’rovinces of British India. 
Ihey are subject to the Parajuountcy of the Crown, and 
are still lor the most part under t he pei sonal rule of their 
Princes. 

llie provisions of the Act relating to the accession of 
the States to the Federation are based upon tlie existing 
constitutional status ot the States. An undorstanding of 
this status is essential to an understanding of the Act, 

The law which governs the relationship of the Para- 
mount Power the Crown — to the States is a unique 
body of law, because it has no parallel in tlie constitu- 
tional history or law of any other country. Thai 
relationship and the law whicJi governs it have been 
giaduaUy developed and shaped during the whole |)eriod 
of British rule in India. Opinion differs as to its extent 
and as to the bases upon which it rests. 

Ihe Indian States possess a measure of sovereignty 
and are bound to the Crown by treaties, engagements, 
sanads (grants), usage and political practice. At first the 
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relationship between the Paramount Power and the 
States was probably based solely upon treaties and en- 
gagements. In the 18tli century, for example, many 
treaties were made on a basis of equality. Thus, in Nabob 
of the Carnatic v. East India Company (1792, 2 Ves. 60) 
the Court of (Chancery regarded a treaty between the 
parties as a treaty made betw een tw o independent states. 
Forms appropriate to treaties between tw o independent 
sovereign states survived long after equality had ceased 
to exist, 

TlIF.A'riES WITH THE PlMNCES 

The advance of British dominion brought about 
cliangcs in the nature of the relationship. As early as 
1773 the Ea.st India ( bmjiany was in a position to obtain 
the signature ol the ruler of ( Vioch Behar to a treat}^ of 
obedience and submission. Treaties of protection were 
made witli Mysore in 1799, Nagpur in 1816 and Bikaner 
in 1818. Treaties of subordinate co-operation were 
signed with both Udaipur and Jodhpur in 1818. 

The validity of the treaties and engagements made 
w ith the Princes and the maintenance of their rights, 
privileges and dignities have been asserted and observed 
by the Paramount Power. Ihit the Paramount Power 
has had of necessity to make decisions and exercise 
functions beyond the terms of treaties, in order to secure 
the observan(;e of treaty obligations and the mainten- 
ance of the peace of India as a whole. 

The case of Hyderabad may be cited by w ay of illus- 
tration. In 1800 the British made a treaty with His High- 
ness the Nizam, article 15 of which contains the follow- 
ing clause — 

“The Honourable Company’s Government on their 
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part hereby declare that they have no manner of con- 
cern with any of His Highness’ children, relations, 
subjects, or servants, with respect to wliom His High- 
ne.s8 is absolute.” 

let as soon as 1804 the Indian Covernment success- 
fully pressed the appointment of an individual as Chief 
Minister. In 1 SI. 5 the same Covernment had to interfere 
because the Niza-m’s sons offered violent resistance to 
his orders. The administration of the State gradually 
sank into chaos. Cultivation fell off, famine prices pre- 
vailed, justice was not obtainable and the poj)ulation 
began to migrate. Tlie Indian Government was com- 
pelled again to intervene, and in 1 820 Hritish officers were 
appointed to supervise the district administration with 
a view to protecting the cultivating classes. Later on 
again the Court of Directors instructed the Indian Gov- 
ernment to intimate to the IViizam through the Residency 
that they could not remain “indiff erent spectators of the 
disorder and misrule”, and that unless there were im- 
provement it would be the duty of the Indian Govern- 
ment to urge on His Highness the necessity of changing 
his minister and taking other measures necessary to 
secure good government. 

After the Mutiny 

Events during the Mutiny showed the value of the 
Princes’ co-operation. The Crown had, in the words of 
Lord Canning, seen a few patches of Native Govern- 
ment prove breakwaters to the storm which would other- 
wise have swept over us in one great wave”. A Proclama- 
tion made in 1858 and the sanads (grants) issued later 
to all the important ruling chiefs assured the Princes of 
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Her Majesty’s desire to see their rule perpetuated, and 
sanctioned the jiractice of adoption for Hindus and for 
Muhammadans of “any succession which might be legiti- 
mate according to tlieir law”. But as the country settled 
down after the Mutiny the old difficulties with the States 
arose once more. Lord Lawrence, who became Viceroy 
in 1864, never hid his view that it wavS the Government’s 
duty to level up tlie standard of administration in the 
States. The Crown demanded a fuller Paramoimtcy than 
had been exercised by the East India Company. No suc- 
cession was valid until it received tlie sanction of the 
British authorities, and in cases of dispute the Govern- 
ment’s decision was linal. In all cases of minority ride 
the Government claimed the right of approving, and, 
ultimately, of appointing the Regent. There thus de- 
veloped a political usage which supplemented the various 
treaties, engagements and sanads. 

TiiE Baiioda Case 

In the Baroda Case (1873-1875) the Crown, as Para- 
mount Power, found it necessar^^ to define its authority 
and right to intervene. A (commission had been ajipointed 
to investigate complaints brought against the Gaekw^ar’s 
administration. He protested against the ajipointment 
of the commission as not being warranted by the rela- 
tions subsisting between the British Government and 
the Baroda iState. In reply the Vicercyy and Governor- 
General, Lord Northbrook, WTote — 

“This intervention, although amply justified by the 
language of treaties, rests also on other foundations. 
Your Highness has justly observed that The British 
Government is undoubtedly the Paramount Pow er in 
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Tiidia, and tlic existence and prosperity of the Native 
»States de]>end upon its fosterin^^ favoiii’ and benign 
protection’. This is especially true of the Baroda State, 
both because of its geogra])hical position intermixed 
with Britisli territorv, and also because a subsidiary 
force of British trooj)s is maintained ibr tlie delciue 
of the State, the pi*ote(dion of the person of its ruler, 
and the eniorcement of his legitimate authority. 

“My friend, I cannot (consent to emjdoy British 
tioops to protect any one in a course of \Aa‘ong-doing. 
Misrule on the |)art of‘a. government wliich is upheld 
by the British power is misriile in the responsibility 
for which the British (k)vernment becomes in a meas- 
ure involved. Jt becomes therefore not only the riglit 
but th(‘ j)ositive duty oi the British (Joverniiient to seci 
that the administration of a state in sucli a condition 
is reformed, and that gross abuses are removed. 

Jt lias never been the wish of the British (hiv^'ern- 
ment to interfere in the details of the Baroda adminis- 
tration, nor is it my desire to do so now. Tlie immediate 
responsibility for the (Government of the State rests, 
and must (continue to rest, upon tlie Gaekwar for the 
tiiiio being. He has been acknowledged as the sovereign 
of Baroda, and he is resjionsible foi‘ exercising his 
sovereign ])owers with proper regard to Ins duties and 
obligations alike to tlie British Gov ernment and to his 
subjects. If these obligations be not fulfilled, if gross 
misgovernment be permitted, if substantial justice be 
not done to the subjects of the Baroda State, if life and 
property be not jiroteiTed, or if the general welfare of 
the country and people be persistently neglected, the 
British Government will assuredly intervene in the 
manner which in its judgment may be best calculated 



ni 


THE CROWN AND THE STATES 


25 


to remove these evils and to secure good (Government. 
8iicli timely intervention, indeed, to prevent misgov- 
ernmeiit culminating in the ruin of tlie state is no less 
an act of friends}ii[) to the Gaekwar liimself than a 
duty to liis sul)ject8.” 

Lord Readino’s Pronouncement 

In 11)20 Loi'd Reading, then Vaceroy of India, in a 
letter to His Exalted Highness thc‘ Nizam, summarised 
tlie position as follows 

“Tlie Sovereignty of the J^ritish Crown is suju'eme 
in India, and therefore no Ruler of an Indian State can 
justifiably claim to negotiate with the British (Govern- 
ment on an e({ual looting. Its su])remacy is not based 
only upon treaties and engagements, but exists inde- 
pendently of them and, (piite apart from its preroga- 
tive in matters relating to foreign powers and policies, 
it is the right and duty of tlie British (Government, 
wdiile scru])ulously respecting all treaties and engage- 
ments with the Indian States, to preserve |)eace and 
good order throughout India.” 

Since the Crown’s Paraniountcy lias largely grown uj) 
independently of treaties, engcigements and sanads, diffi- 
cult questions arise as to its relations w ith tliese treaties, 
engagements and sanads. It is sul)mitted that the rights 
and privileges cord’erred by these documents must be 
construed as subject to this Paramountcy. They may 
vary the riglits wliiclj the Paramount Power possesses 
in respect to a particular State: they may extend those 
rights or they may restrict them. But thej^ cannot ex- 
empt tlie States from subordination to that Paramount 
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Power whieli the Crown ha.s acquired by usage, inde- 
pendently of treaties, to take what measures it sees fit 
for the safety of tlie Pritish Empire, tlie interests of 
India as a wliole, or the interests of the .States. 


II. SOVEREIGNTY OF THE STATES 

Urn existence of the (Vown’s Paramountcy and its 
varying relations with })articular States in no wav dero- 
gates from tlie sovereignty of the States. According to 
Sir Henry Maine in 18(54 in Ids minute on Kathiawar 

'•Sovoreigntj' is a term which, in international law, 
indicates a well-ascertained assemblage of separate 
powers or privileges. I’hc rights which form part of 
the aggregate are specifically named by the publicists 
who distinguish them as the right to' make war and 
peace, the right to administer civil and criminal 
justice, the right to legislate and so forth. A sovereign 
who possesses the whole of this aggregate is called an 
independent sovereign; but there is not, nor has there 
ever been, anything in international law to prevent 
some of those rights being lodged with one possessor, 
and some with another. .Sovereignty has always been 
regarded as divisible. ... It may tierhajis be worth ob- 
serving that, according to the more ]irecise language 
of modern publicists, ‘sovereignty’ is divisible but in- 
dependence is not. Although the expression ‘partial 
independence’ may be popularly used, it is technically 
incorrect. Accordingly, there may be found in India 
every shade and variety of sovereignty, but there is 
only one indejiendent sovereign— the British Govern- 
ment/’ 
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The sovereignty of the States results in their legal 
relationships with the Paramount Power lieing quasi- 
international in form. I’hus the prineiples of comity 
which exempt one foreign sovereign fi'om the processes 
of the courts of another have been ajiplied in the dealings 
between the Paramount J'ower and the States. Acts done 
by the Paramount Power in the exercise of its authority 
in relation to the States are Acts of State which are not 
cognisable by any Oiurt in either British India or in 
(ireat Britain (Secretary of State for India in Council v. 
Kamachee Boye Sahaba 13 Moo. P.C. C. 22; 

Salaman r. Secretary of State for India in t^ouncil, PdOd 
l.K.B. 613). 

The Pauamocxt Power .\.m> tiuo Prin(’e.s 

riie division of sovereignty between the I’aramount 
Power and the States must necessarily result in the de- 
finition of authority. The Paramount Power has such 
powers as to enable it to act in tfie interests of the 
Empire, in the interests of India as a whole, and in 
the interests of the States. Beyond this its powers do 
not extend. It has, for example, no control over State 
Courts, State Police or coinage. Control of the military 
forces of the States is exercised in partnerslup with the 
Princes. State territory is not British territory, nor 
are State subjects, whilst residing in their States, British 
subjects. 

Since Paramountcy is based, not on common law or 
statute, but upon treaties, engagements and sanads, 
supplemented by usage and the practice of the Pohtical 
Department, the relationship between the rulers of the 
Indian States and the Crown is primarily consensual. 
This nature of the relationship has occasioned much 
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apj)rehension and many difficulties. In 1928 the Indian 
States Committee re])orted (in Cmd. 3;i02) a.s follows 

. . the States demand tliat without their own 
agieement the right.s and obligations of the Paramount 
I ower should not be as.signed to persons who are not 
under its control, for instance, an Indian Covernment 
in British Incba^ res])onsible to an Indian Begislature. 
If an^ go\eijnnent in the nature ol a dominion gov- 
ernment slioiild be constituted in British India, such 
<\ g()\ 6111 111 cut w oiild clearly be a new govern rnciit rest- 
ing on a new and \Ai‘itten (‘onstitution. . . . ddie rela- 
tions of the States to sii(*li a governnient would raise 
(|iicstions of lavv^ and policy whicb we (‘annot now and 
here foreshadow in detail. We feel bound, liowever, to 
di aw attention to the really grave apprehension of the 
Irinces on this sc^ore, and to record their strong 
opinion that, in view ot the historical nature of the 
relationship between the Paramount Power and the 
I rinces, the latter should not be transferred without 
their own agreement to a relationship with a new gov- 
ernment in Britisli India responsible to an Indian 
Legislature.” 

llOT.M) I’adlk CO-NFERENCE 

The demand for recognition in the polity of India was 
met by an invitation to the Bound Table Conference 
which was accepted by the Princes. The Conference met 
in London in November 193(1 in a troiibled atmosphere: 
but from the first the Princes adopted the view that 
their wisest course was to stand forward as the siionsors 
of a unified Ifedoral Government of India, which they 
might strengthen by their co-operation. Their accept- 
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anee of l<'cderation, liowever, was to be eoiKlitional upon 
the provision of adecjuate safeguards for tiioir traditional 
independence. 1"hey insisted on the niaintenanee of their 
relations with tlie Crown and its corollary, the niilitary 
protectorcite. This meant tlie reservation of defence in 
the hands of the Goverruir-tfeiieral. Tliey stifiulated 
further that there should be no interferen(*e witli their 
internal affairs. 

It followed tliat Federal taxation in the States would 
have to be indirect and that the Prin(*es should be given 
adecjuate inlluence on railway poli(‘y, currenc\' and the 
lieserve Bank whi(‘h is refei-ri^d to in (diapter iX. 
Finally, thev^ suggested the condition precedent to the 
inauguration of a Eederal Government should lie the 
establishment of financial stability in British India. As 
a whole, tlie States wer(‘ free from budgetary difficulties; 
and tJuiy liad no intention of being embarrassed by the 
finaneiaJ troubles of their iHa’gh hours. 

-Despite the important contribution of tlie State 
]\linisters to the jirotrai^ted negotiations of the Round 
Table (^inference, the Government of* India I>ill as 
originafly drafted proved unaccejitable t.o the Princes, 
who demanded that clear provisions should be inserted 
to ensure tliat accession to the Federation should be by 
separate treaties, ea(*h State defining in its instrument 
of a(x*ession the extent to wliich it vas juepared to 
accept Federal authority. T urtlier negotiafions billowed, 
and, as a residt, tlie Bill was re-drafted so as to remove 
many of the objections advanced by tlie States against it. 

III. ACCESSION TO THE FEDERATION 

The new Act recognises that the accession of a State 
to the Federation cannot take place otherwise than by 
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the voliintiiry of its lluler. It docs not make any 
State a member of tlie Federation; it only prescribes a 
metliod wliereby a State may accede, and sets out the 
constitutional consequences of accession. It is M'ithin the 
discretion of the Rulers whether or not they enter the 
Federation. 

Section 5 of the Act provides that the Federation is to 
be constituted by a Proclamation made by His Majesty. 
Before the Proclamation can be made, however, two 
conditions are to be fulfilled — 

1 . An address in that behalf must have been presented 
to the King by each House of Parhament; 

2. Rulers of States representing not less than half the 
aggregate population of the States and entitled to 
not less than half the seats to be allotted to the States 
in the Federal Upper Chamber must have signified 
their desire to accede to the Federation. 


The condition precedent that both Houses of Parlia- 
ment should present an address to His Majesty was im- 
posed in order to secure, first, that Parliament should 
have an opportunity of satisfying itself that the pre- 
scribed number of States had signified their desire to 
accede, and, secondly, that the then existing political, 
financial and economic circumstances were favourable 
to the successful establishment of the Federation. 


Instrument of Accession 

Under section 6 a State is to be deemed to have 
acceded to the Federation if His Majesty has signified his 
acceptance of an Instrument of Accession executed by the 
Ruler thereof, whereby the Ruler for himself, his heirs 
and successors — 
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(a) declares that he accedes to the Federation as 
established under the Act, with the intent that His 
Majesty the King, the Governor-General of India, 
the Federal Legislature, the Federal Court and any 
other Federal Authority established for the purposes 
of the Federation, shall, by virtue of his Instrument 
of Accession, but subject always to the terms there- 
of, and for the purposes only of the Federation, 
exercise in relation to his State such functions as 
may be vested in them by or under the Act; and 

(b) assumes the obligation of ensuring that due effect 
is given within his State to the provisions of the 
Act so far as they are applicable therein by virtue 
of his Instrument of Accession. 

The section goes on to provide that an Instrument of 
Accession may be executed conditionally on the estab- 
lishment of the Federation on or before a specified date, 
and in that case the State shall not be deemed to have 
acceded to the Federation if the Federation is not estab- 
lished until after that date. 

In an Instrument of Accession will be set out tlie 
matters which the Ruler accepts as being within the 
scope of Federal powers over his State. It wiU specify 
also the limitations which he desires to impose upon 
those powers. By a supplementary Instrument executed 
by him and accepted by the Crown, a Ruler ma}^ vary 
the Instrument of Accession of his State by extending 
the functions which by virtue of that Instrument are 
exercisable by the Crown or any Federal xVuthority in 
relation to his State. It is to be a term of every Instru- 
ment of Accession that certain matters (set out in the 
second schedule to the Act), may, without affecting the 
accession of the State, be amended by or under the 
authority of Parliament. No such amendment, however, 

D 
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is unless it is ac^cepted by the Rnler in a supplementary 
Instrument, to be eonstrued as extending the functions 
whm^ by virtue of the Instrunumt arelxercisable l" 

State ^’^Jation to the 

Under the Act the Crown is not bound to accept any 
Instrument of Accession or supplementary Instrument. 
If the Crown considers that tlie terms of an Instrument 
inconsistent with the scheme of Federation, Cmn 
that Instrument is to be rejected. It should be noted 
owever that a State’s Instrument of Accession once 
accepted IS to be conclusive as to the extent of Federal 

IIS; " -iatio,, 

in the ApVenX''to tliLXT'^^ Accession is set out 

C 0 XF 0 K.MITV \MTn Fjwehal Sciikmk 

As soon as possible after any Instrument of Accession 
01 supplementary Instrument has been accepted by the 

to be laid before Parliament, and all Courts are to take 
judicial notice of every such Instrument 
The power to withhold acceptance of an Instrument 
of Accession will enable the Crown to secure that all 
Instruments shall be in the same form. Questions may 

SSL JT , T'"’"'" Government or the 

I'edera Legislature were competent in relation to a 

particular State to do certain things or to make certain 
law. and the federal Court ma/have to sttoe sul 

Id would^'b " Go">mitteo, 

coZe M “"fortonate if the Court found itself 

compelled m any case to base it. decision upon some 
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expression or phraseology peculiar to the Instrument 
under review and not found in other Instruments. 

The provision relating to the power of the Crowm to 
reject an Instrument the terms of which were incon- 
sistent with the Federal scheme w^as inserted in order 
to ensure some measure of uniformity. The Report of 
the Joint Select Committee stated that His Majesty’s 
Government hoped that the Rulers w ho acceded would, 
in general, be willing to accept certain specific items of 
the Federal list as Federal subjects. It may perhaps be 
inferred that the liritish Government intends to procure 
as far as is reasonably possible that the lists of subjects 
accepted as Federal by Rulers willing to accede to the 
Federaticm shall not differ from one another to any great 
extent. The Report of the Joint Select Committee sug- 
gested that a Ruler who desired in his owm case to ex- 
cept, or to reserve, subjects wdiich appear in wdiat may 
perhaps be described as the standard list of Federal 
subjects in relation to the States, ought to be invited to 
justify the exception or reservation before his accession 
was accepted by the Crown. 

There are States which will be able to make out a good 
case for the exception or reservation of certain subjects, 
some by reason of existing treaty rights, others because 
they have long enjoyed special privileges (as, for ex- 
ample, in connection with postal arrangements, and even 
currency or coinage) in matters which will henceforth 
be tlie concern of the Federation. But accession which, 
by reason of exceptions or reservations, was illusory or 
merely colourable w ould, it is thought, do much to hinder 
the performance of Federal functions and to bring the 
Federation itself into disrepute. 

After the establishment of the Federation the request 
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of a Ruler that his State may be admitted to the 
Federation is to be transmitted to His Majesty through 
the Governor-Heneral. After the expiration of twenty 
years from the establishment of the Federation the 
Rovernor-General is not to transmit to His Majesty any 
such request until there has been presented to him by 
each Chamber of tlie Federal Legislature, for submission 
to His Majesty, an address praying that His Majesty 

may be jileased to admit the State into the Federa 
tion. 


Rights of thk Paramount Powbr 

In constituting the Federation, the Act does not 
derogate from the Paramountcy of the Crown. In the 
past, the rights of the Paramount Power have been 
exercised on behalf of the Crown by the Governor- 
General in Council, subject to the general control of the 
Secretary of ,^ate. Having regard to the consensual 
nature of the Paramountcy of the Crown, it was clear 
that under the new constitution these rights could not 
be exercised on behalf of the Crown by any Federal 
Authority, save m so far as they fell within the Federal 
sphere, and only then when they affected a State which 
had acceded to the Federation. The White Paper pro- 
posed that (subject to the exception above mentioned) 
these rights of Paramountcy should in future be exercised 
by the representative of the Crown in his capacity as 

Irb^tr IF distinction beyond 

doubt the offic^ of Governor-General should be severed 

rom that of Viceroy. The Report of the Joint Select 

nrrT™* 1 principle underlying this 

proposal, but did not consider that the method to 
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be employed to give effect to it was entirely appro- 
priate. 

Under the Act all powers relating to the States, 
exercised in the past on behalf of His Majesty by the 
Governor-General in Council, are to revert to the Crown. 
Section 3 distinguishes between functions of the Crown 
in connection with British India and the Federation and 
functions in connection with the States. The former are 
to be exercised by the Governor-General; the latter by 
“His Majesty’s Representative for the exercise of the 
functions of the Crown in its relations with Indian 
States”. Section 286 (1) makes provision for the corre- 
lation of functions. Thus, under that section, “if His 
Majesty’s Representative for the exercise of the functions 
of the Crown in its relations with Indian States requests 
the assistance of armed forces for the due discharge of 
those functions, it shall be the duty- of the Governor- 
General in the exercise of the executive authority of the 
Federation to cause the necessary forces to be employed 
accordingly”. It is enacted, however, that it shall be 
lawful for His Majesty to appoint one person to fill both 
offices. 

Section 294 defines the extent to which powers 
exercised up to the date of the passing of the Act by 
the Crown in Federated States will continue to be 
exercised under the Federal constitution. 

The Crown’s jurisdiction in certain military zones 
such as Quetta, Secunderabad and Bangalore will 
remain unaltered, but if the Crown wishes at any time 
to relinquish that jurisdiction, its powers will be replaced 
through a supplementary Instrument of Accession by 
Federal powers. 

In other cases, for instance railway lands, the juris- 
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diction of the Crown will cease in so far as correspond- 
ing and co-existing powers are assumed by Federal 
authorities. 

In general a minimum period of 5 years is prescribed 
tor the continuance of British Indian legislation in force 
in the States at the time of the passing of the Act under 
the provisions of the Foreign Jurisdiction Act, 1890 or 
otherwise. 



CHAPTER IV 


THE FEDERATION 

I. The Federal Executive 
II. The Federal Legislature 

The outstanding feature of the Act is the provision which 
it makes for the estabhshment of the Federation of India- 
Within the Federation there wiU be united — 

1. British India, that is to say, the Governors’ Pro- 
vinces and the Chief Commissioners’ Provinces. 

2 . The Indian States which have acceded or may accede 
to the Federation. 

It will be established by the Proclamation of His 
Majesty. 

The Governor-C^eiieral, who will exercise on behalf of 
His Majesty the executive authority of the Federation, 
will have special responsibilities. A Council of Ministers 
will aid and advise him. 

There will be a Federal Legislature consisting of His 
Majesty, represented by the Governor-General, and tw^o 
Chambers — the Council of State and the House of 
Assembly. 

In this chapter are discussed the composition and 
functions of (1) the Federal Executive and (2) the 
Federal Legislature. 


37 
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I. THE FEDERAL EXECUTIVE 

Th6 6X6ciitive power and authority of the Federation 
18 vested in the Governor^General of India as the 
representative of the King. In the course of the 
Parliamentary debates relating to the new Federal 
constitution. Sir Robert Horne described him as ‘‘the 
linch-pin of the whole system, the keystone of this 
mighty fabric”. 

The Governor-General is appointed by His Majesty 
by a Commission under the Royal Sign Manual and 
has — 

(а) all such powers and duties as are conferred on him 
by or under the Act; 

(б) such other powers of His Majesty (not being 
powers connected with the exercise of the func- 
tions of the Crown in its relations with Indian 
States) as His IMajesty may be pleavsed to assign 
to him. 

To each Governor-General the Crown will issue an 
Instrument of Instructions containing directions as to 
the way in which his functions are to be exercised. 

All executive action of the Federal Government is to 
be taken in his name. 

The extent of the executive authority of the Federa- 
tion is defined by section 8. It covers — 

(а) the matters with respect to which the Federal 
Legislature has power to make laws; 

(б) the raising in British India on behalf of the Crown 
of naval, military and air forces and the govern- 
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ance of His Majesty’s forces borne on the Indian 
establishment; 

(c) the exercise of such rights, authority and jurisdic- 
tion as are exercisable by the Crown by treaty, 
grant, usage, sufferance, or otherwise in and in 
relation to the tribal areas. 

Two important limitations are imposed on this author- 
ity. First, the Federal executive autliority does not, 
save as expressly provided in the Act, extend in anj?^ 
Province to matters with respect to which the Pro- 
vincial Legislature has power to make laws. Secondly, 
in relation to a State which is a member of the Federa- 
tion, the executive authority will only extend to such 
matters as the Ruler has accepted as falling within the 
federal sphere by his Instrument of Accession. The 
executive authority of the Ruler of a Federated State is, 
however, to continue to be exercisable in relation to 
matters with respect to which the Federal legislature 
has power to make laws for that State. This provision 
is not to apply when the executive authority of the 
Federation becomes exercisable in the State to the ex- 
clusion of the executive authority of the Ruler by virtue 
of a Federal law. 

The Governor-General, as head of the Federal execu- 
tive, has supreme command of the military, naval and 
air forces in India. This command, however, is subject 
to the power of His Majesty to appoint a Commander- 
in-Chief to exercise in relation to those forces such 
functions as may be assigned to him. 

The drafting of legislative provisions for the adminis- 
tration of the Federal executive authority was a task of 
great diflaculty. It was necessary to make a division of 
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responsibility; and the line of demarcation had to be 
such that provi.sion was made both for the application 
of the principle of responsible government by Ministers 
who were themselves responsible to an elected Legisla- 
ture, and for the security and stability of India. Many 
suggestions had been made by bodies and persons 
interested. Some were .set out in the Report of the 
Statutory Commission, in the Mliite Paper, and in the 
Report of the Joint Select Committee. The results of 
some SIX years’ discussion and negotiations are contained 
in the Act. 


Ihe Reserved Subjects 

Administrative functions with respect to defence 
ecclesiastical affairs, foreign relations (excluding the 
relations between the Federation and any part of His 
Majesty’s dominions), and the tribal areas are to be 
exercised by the Governor-General in his discretion 
Ihese are the reserved subjects. To assist him in the 
exercise of such functions, the Governor-General may 
appoint counsellors, not exceeding three in number 
These counsellors will be responsible to the Governor- 
General alone, and will share none of the responsibility 
of the Federal Ministers to the Federal Legislature. 

The provision empowering the Governor-General to 
appoint counsellors does not mean that, in relation to 
reserved subjects, he is forbidden to consult or col- 
lciborat6 with a^ny other persons. 


COUKCIL, OF MuSTISTERS 

All other functions are to be exercised by the 
Governor-General with the help and on the advice of 
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a Council of Ministers, not exceeding ten in number, 
subject to the retention by the Governor-General of 
special powers and responsibilities. The Governor- 
GeneraTs Ministers are to be chosen and summoned 
by him and are to hold office during his pleasure. It 
is contemplated by the Act that Ministers shall be 
chosen from amongst the members of the Federal 
Legislature, for it is specifically provided that a Minister 
who for any period of six consecutive months is not 
a member of either Chamber of the Federal Legislature, 
shall, at the expiration of that period cease to be a 
Minister. The Governor-General in his discretion may 
preside at meetings of the Council of Ministers. 

The Ministers have no constitutional right under the 
Act to tender advice upon a matter declared by the Act to 
be within the Governor- General’s own discretion. There 
is nothing in the Ai.t, as was noted above, to prevent 
the Governor-General from consulting them before mak- 
ing his own decision. 

It is the duty of Ministers to transmit to the Governor- 
General all such information with respect to the business 
of the Federal Government as the Governor-General 
may require. In particular, a Minister must bring to 
the notice of the Governor-General any matter under 
his consideration which involves, or appears likely to 
involve, any special responsibility of the Governor- 
General. 


Advocate-General of India 

Provision is made for the appointment by the Gover- 
nor-General of an Advocate-General. This official may 
be either a subject of a Federated State or of the Crown. 
He is to give advice to the Federal Government upon 
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such legal matters, and to perform such other duties of 
a legal character, as may be referred or assigned to him 
by the Governor-General. In the performance of his 
duties he is to have right of audience in all courts in 
I^ritish India. In the courts of a Federated State, the 

right of audience is confined to cases which involve 
federal interests. 

Note -Sir Brojendra Lai Hitter, who has filled the 
offices of Advocate-General of Bengal and Law Member 
of the Executive Council of the Governor-General, has 
been apjiointed Advocate-General of India. 

A High Commissioner 

To assist the Federation in conducting business in 
10 T nifed Kingdom, the Act provides for the appoint- 
ment by the Governor-General, exercising his individual 
judgment, of a High Commissioner, who is to perform 
on behalf of the Federation such functions in conne(;tion 
with the business of the Federation, and, in particular 
m relation to the making of contracts, as the Governor- 
General may from time to time direct. The High Com- 
missioner may, with the approval of the Governor- 
General and on such terms as may be agreed, undertake 
to perform on behalf of a Province or Federated State, 
or on behalf of Burma, functions similar to those which 
he performs on behalf of the Federation. 

Special Kesponsibilities 

matters in respect of which the Governor-General 
are 12. They 

orteSSlifv menace to the peace 

or tranqmlhty of India or any part thereof; 
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a (b) the safeguarding of the financial stability and 
credit of the Federal Government; 

1^ (c) the safeguarding of the legitimate interests of 

minorities; 

i|. (d) the securing to, and to the dependants of, persons 

I who are or have been members of the public 

services of any rights provided or preserved for 
them by or under the Act and the safeguarding of 
their legitimate interests; 

i| (e) the securing in the sphere of executive action of 
:|i the purposes which the provisions of Chapter III of 

Part V of the Act (which deals with discrimination) 

, are designed to secure in relation to legislation; 

(f) the prevention of action which would subject goods 
of United Kingdom or Burmese origin imported 

Vj into India to discriminatory or penal treatment; 

(g) the protection of the rights of any Indian State and 
the rights and dignity of the Ruler thereof; and 

(h) the securing that the due discharge of his functions 
with respect to matters in relation to which he is 

i|, by or under this Act required to act in his dis- 

cretion, or to exercise his individual judgment, is 
not prejudiced or impeded by any course of action 
taken with respect to any other matter. 

, If and in so far as any special responsibility of the 
] Governor-General is involved, he shall in the per- 
: ; formance of his functions exercise his individual judg- 
; ment as to the action to be taken. 

j It should be noticed that tlie Act does not restrict the 
Governor-Generars special responsibility for the preven- 
tion of any grave menace to the peace to cases in which 
the menace arises from subversive movements or activi- 
U ties tending to crimes of violence, 
g In order to assist him in the discharge of his special 
responsibility for safeguarding the financial stability 
and credit of the Federal Government, the Governor- 
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General may appoint a financial adviser, who is to hold 
office during his pleasure. This official is also to give 
advice to the Federal Government, whenever consulted, 
upon any matter relating to finance. 


INSTRUMENT OF INSTRUCTIONS 

111 stating baldly that administrative functions with 
respect to the reserved subjects are to be exercised by 
the Cfovernor-General in his discretion, that Ministers 
are to hold office during pleasure, and that if and in so 
far as any special responsibility is involved the Governor- 
General shall exercise his individual judgment as to the 
action to be taken, the Act provides merely the legal 
framework of the constitution. It was envisaged by the 
Imperial Parliament that a constitutional practice 
should evolve which would effect in increasing measure 
the establishment of extensive ministerial responsibility 
and control — and the regulator of such evolution was 
to be the Governor-General’s Instrument of Instruc- 
tions. 

Since the issues involved in constitutional evolution 
are grave, provision is made under section 13, whereby 
Parliament may have some voice in the determination 
of its progressive stages. That section enacts that — 

13. — (1) The Secretary of State shall lay before 
Parliament the draft of any Instrument of Instruc- 
tions (including any Instrument amending or re- 
voking an Instrument previously issued) which it is 
proposed to recommend His Majesty to issue to the 
Governor-General, and no further proceedings shall 
be taken in relation thereto except in pursuance of 
an address presented to His Majesty by both Houses 
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of Parliament pra 3 ang that the Instrument may be 
issued. 

(2) The validity of anything done by the Governor- 
General shall not be called in question on the ground 
that it was done otherwise than in accordance with 
any Instrument of Instructions issued to him. 

An Unprecedented Concession 

Viscount Hailsham (the Lord Chancellor) pointed out 
in the House of Lords on 2nd July 1935 that section 
13 (1) was an unprecedented concession to the control 
of Parliament. In the past, Instruments of Instructions 
to Governor-Generals and Governors of both the 
Dominions and the Colonies had been issued under the 
Prerogative; their form and contents had be^en decided 
by the Executive of the da 3 ^ But having regard to the 
importance of the Instrument of Instructions under 
this new Constitution, and to the novelty of some of 
the points which would arise, the Government had 
thought it right to ask Parliament to undertake a re- 
sponsibility which it had hitherto never imagined that 
it would be called upon to discharge — namely, to enter 
into consultation with the Executive with regard to the 
Instrument of Instructions. Viscount Hailsham went on 
to observe that the Instrument still remained a docu- 
ment issued under the Prerogative, on the advice of 
the Executive. What would actually happen, as the 
Government saw it, was that when the Instrument of 
Instructions was brought before Parliament any point 
of difficulty or objection which occurred to either 
House would be ventilated and discussed. If either 
House felt that there was a grave objection to the form 
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of the Instrument, it would be open to the Government 
to withdraw that particular Instrument and substitute 
words to meet the objection. 

In February 1935 a draft Instrument of Instructions 
to the Governor-General (Cmd. 4805) was presented to 
Parliament by the Secretar>^ of State for India as illus- 
trating tlie contents of the document which the Govern- 
ment had in mind. The draft was based in the main on 
recommendations of the Joint Select C()mmittee, and 
also contained some passages and phrases which have 
been used in the past in Instructions to the Governor- 
General. 

Since full apf)reciation of the working and spirit of* 
the constitution depends in part upon an understanding 
of the constitutional j)ractices which it is hoped will 
evolve, this work would be incomplete without some 
reference to the terms of the draft. Three objects would 
seem to be envisaged: first, the indication of the prin- 
ciples upon w^hich the Governor-General is to exercise 
his functions; secondl^s the regulation of his relations 
with his ministers; and thirdly, the political interpreta- 
tion and construction to be placed upon his special 
responsibilities. 

Pursuant to the first object the draft provides that 
the Governor-General shall do all that in him lies to 
maintain standards of good administration; to en- 
courage religious toleration, co-operation among all 
classes and creeds; and to promote all measures making 
for moral, social and economic welfare. 

Ministerial Responsibility 

More detailed instructions regulate his relations with 
his ministers. In making appointments to his Council 
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of Ministers, the Governor-General is to use his best 
endeavours to select as Ministers in consultation with 
the person who, in his judgment, is most likely to 
command a stable majority in the Legislature, those 
persons (including so far as practical)le representatives 
of the F'ederated States and members of important 
minority (k)mmunities) who will best be in a position 
collectively to command the confidence of the Ijegis- 
lature. But in so acting, he is to bear constantly in mind 
the need for fostering a sense of joint responsibility 
among his Ministers. 

In all matters within the scope of the executive 
authority of the Federation, save in respect of those 
functions which he is re(juired by the Act to exercise in 
his discretion, the Governor-General is in the exercise 
of the powers conlirmed u})on him to be guided by the 
advice of his Ministers, unless in his opinion so to be 
guided would be inconsistent with the fulfilment of any 
of the special res})onsibilities which the Act has com- 
mitted to him, or with the proper discharge of any of 
the functions which he is recjuired to exercise in his 
individual judgment. In either set of circumstances the 
Governor -General is, notwithstanding his Ministers’ 
advice, to act in exercise of the powers whic^h the Act 
confers upon him in such manner as to his individual 
judgment seems requisite for the due discharge of his 
special responsibilities and functions. 

But in thus exhorting the Governor- General to per- 
form his constitutional duties, the draft does not sug- 
gest (nor indeed could it rightlj^ suggest) that the 
declaration of a special responsibility in connection 
with a particular matter means that on every occasion 
when a question relating to that matter comes up for 
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discussion, the decision is to be that of the Governor- 
General to tlie exclusion of his Ministers. In no sense 
does siK'li a dectlaration define a spliere from whicli the 
action of the Ministers is excluded: it does no more than 
indicate a sphere in which it will be constitutionally 
proper for the Governor-tfeneral, after receiving mini- 
sterial advice, to signify his dissent from it and even 
to acT/ in opposition to it, if, in his own unfettered judg- 
ment, he is of the opinion tliat the cirtMimstances of the 
(‘ase so recjuire. 

Federal Ministers and Dekenc^e 

Even though the Ministers have no c^onstitutional 
right under the Act even to tender advice upon a matter 
declared by the Ac*t to l)e within the Governor-Generars 
own discretion, the draft Instrument of Instructions 
states that ‘it is Our will and pleasure that Our 
Governor-Geiuu’al shall encourage the practice of joint 
consultation between himself, his (i)unsellors and his 
Ministers” upon problems covered by the reserved sub- 
jects. In this (‘onnection the draft reveals the desire 
which has l)een manifested by Parliament that the 
Federal Ministry shoidd be invited to collaborate with 
the Governor-General to the voidest extent compatible 
with the i)reservation of neciessary safeguards upon 
matters relating to Defence. It is appreciated that the 
Defence of India must to an increasing extent be the 
concern of the Indian people. 

In the past there have been many occasions on which 
the Government of India have found themselves able 
to spare contingents for operations overseas in which 
considerations of Indian Defence have not been involved: 
such occasions may recur. It would indeed be unfor- 



IV 


THE FEDERATION 


49 


tunatc if the new constitution forbad the Governor- 
General to seek the opinions of India’s representatives 
upon su(;h an occasion, lender the A(d/, if in the future 
the Governor-(jleneral is asked if he can lend a con- 
tingent for operations overseas, it is submitted that he 
must decide, first, whether the 0(;casion involves the 
defence of India in the widest sense, and, secondly, 
whetlu'r Ih" (^a.n sparci tlie troops having regard to all the 
circumstances at the time. Decisions on both points 
must be made on his own responsibility, Ti the (tovernor- 
(feneral decides that the campaign does not involve the 
defence of India, in the broadest sense, the constitutional 
practice envisaged both by the Ke])ort of the Joint 
Select (bmmittee and the draft Instrument of Instruc- 
tions would seem to indicate that he should not agree 
to lend troops witliout consultation with the Federal 
Ministry’ . 

Fl N A NC^lAL Sl’A BILI/r Y 

The draft contains detailed instructions as to the 
principles upon which the Governor-General should act 
in discharging his special responsibilities. It is intended 
that in the discharge of his special responsibility for 
safeguarding the financial stability and credit of the 
Federation the Governor-General shall in particular 
make it his duty to see that a budgetary or borrowing 
policy is not pursued whicJi would, in his judgment, 
seriously prejudice the credit of India in the money 
markets of the world, or affect the capacity of the 
Federation duly to discharge its financial obligations. 

Interests of Minorities 

In safeguarding the legitimate interests of minorities, 
the Governor-General is asked to secure that those 
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religious or racial communities for the members of 
which special representation is accorded in the Federal 
Jjegislature, and those classes who, whether on account 
of the smallness of their number or their lack of educa- 
tional advantages or from any other cause, cannot as 
yet fully rely for their welfare on joint political action 
in the Federal Legislature, shall not suffer, or have 
reasonable cause to fear, neglect or oppression. This 
special resjionsibility, however, is not intended to be 
used for the protetdion of a body of persons by reason 
only that such j)ersons share a view on a particular 
question which has not found favour with tfie majority. 


Trade Aoreements 

In the discharge of his spcAjial responsibility for tlie 
prevention of measures whi(;h would subject goods of 
United Kingdom origin imported into India to dis- 
criminatory or penal treatment, the Governor-General 
is asked to avoid action which would affect the com- 
petence of his Government and of the Federal Legislature 
to develop their own fiscal and economic policy, or would 
restrict their freedom to negotiate trade agreements 
whether with the United Kingdom or with other 
countries for the securing of mutual tariff concessions. 
He is to intervene in tariff policy or in the negotiation 
of tariff agreements only if, in his opinion, the main 
intention of the policy contemplated is, by trade re- 
strictions, to injure the interests of the United Kingdom 
rather than to further the economic interests of India. 
Above all it is to be remembered that the Imperial 
Parliament in conferring upon the Governor-General 
this special responsibility did not intend that it should 
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be used in a manner which would adversely affect the 
partnership between India and the United Kingdom 
within the Empire which has so long subsisted. 


Protecting the Rights of States 

In protecting the rights of any Indian State, the 
Governor- General is required to see that no action shall 
be taken by his Ministers and no Bil] of the Federal 
Legislature shall become law, which would imperil the 
e(!onomic life of any State or affect prejudicially any 
right of any State, whether derived from treaty, grant, 
usage, sufferance or otherwise, not being a right apper- 
taining to a matter in respect to which, in virtue of the 
Ruler s Instrument of Accession, the Federal Legislature 
may make laws for his State and his subjects. Further, 
it will be remembered that the Governor-General is 
bound to protect not only the rights of the State itself, 
but also the rights and dignity of its ruler. A White 
Paper (Cmd. 4903), which was issued to explain amend- 
ments to be moved on the Report Stage in the House of 
Commons, stated that the words “and the rights and 
dignity of the Ruler thereof” were intended to provide 
the means of securing for the Rulers recognition of the 
personal status whi(4i has always been accorded to them 
in British India. 

Finally, it is important to note the (‘onstitutional 
significance of the Governor-Generars special responsi- 
bility for securing that the due discharge of his functions 
witli respect to matters in relation to which he is re- 
quired to act in his discretion, or to exercise his in- 
dividual judgment, is not prejudiced or impeded by any 
course of action taken with respect to any other matter. 
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The 1^'inal RESPONsiBrLiTY 

The constitutional position is illustrated by the prob- 
lems surrounding the defence of India. As co-operation 
between the Department of Defence and other depart- 
ments may be necessary in time of emergency, it is 
essential for the security of India that, whenever de- 
fen(?e policy is conc^erned, the Department (d)arged 
therewith should be able to ensure that its views })revail 
in the event of a difference of opinion with any other 
department. The special responsibility given to the 
(Tovernor-General w ith respect to any matter affecting 
the administration of reserve subjects will enable him 
in the last resort to secure that action is not taken in the 
ministerial sphere whicli might conflict with defence 
policy. 

In addition, the Governor-General will bc^ able to 
avail himself of the power wliicii the Federal Govern- 
ment possesses under section 126 to give directions as 
to the manner in which the executive authority in the 
Provinces is to be exercised in relation to any matter 
affecting the administration of a Federal subject, since 
defence is none the less a Federal subject because 
reserved. Thus the maintenance of communications, 
especially in mobilisation, is a vital military necessity, 
and the Governor-General has power in case of need to 
issue directions to the authority in (diarge of railways, 
or to re(j[uire the Minister in charge of communications 
to take su(;h action as the Governor-General may deem 
advisable. In the provincial sphere questions may arise 
with regard to the control of lands, buildings or equip- 
ment maintained or required by the Department of 
Defence, or with regard to such matters as facilities for 
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TjiaiKDUvre.s or tlie ellicicricy and well-being of defence 
personnel stationed in provincial areas, or, in times of 
emergency, with regard to the guarding of railways and 
bridges. I n all matters of this kind when there is a differ- 
ence of o[)inion with otlier authorities, the final responsi- 
bility lor a decision, if defence policy is (Mmcerned, rests 
with the Governor-General; his views must prevail, and 
under the Act he has adecjuate means of giving effect 
to tliem. 

Section 14 provides that in so far as the (rovernor- 
General is required to act in his own discretion or to 
exercise his individual judgment, he shall be under the 
general control of, and comply with, such particular 
dircjctions, if any, as may from time to time be given to 
him by the Secretary of State. It is interesting to com- 
pare this section with the Government of India Act 
1915, section 33, under which the superintendence, 
direction and control of the civil and military govern- 
ment of India was vested in the Governor-General in 
Council. He was, however, required by the same section 
to pay, in connection with the exercise of all his func- 
tions, due obedience to all such orders as he received 
from the Secretary of State. 

II. THE FEDERAL LEGISLATURE 

Provision is made under the Act for the establishment 
of a Federal Legislature, which is to consist of His 
Majesty, represented by the Governor-General, and two 
Chambers, to be known respectively as the Council of 
State and the House of Assembly. 

The Council of State is to consist of 156 representatives 
of British India and not more than 104 representatives of 
the Indian States. 
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Of the 150 seats to be filled by representatives of 
British India 150 seats are to be allocated to Governors’ 
Provinces, Chief Commissioners’ Provinces and Com- 
munities. Six seats are to be filled by persons chosen by 
the Governor-General in his discretion. 

From the draft Instrument of Instructions to the 
Governor-General it would appear that it is the inten- 
tion of Parliament that the Governor-General’s power 
to nominate representatives of British India for seats 
in the Council of State shall be used by him to redress 
inequalities of representation which have resulted from 
election. In particular, he is to bear in mind the necessity 
of securing representation for the 8clieduled Castes and 
women. 

The Council of State is to be a permanent body, not 
subject to dissolution, but, as near as may be, one-third 
of its members are to retire in every third year. 

The House of Assembly is to consist of 250 repre- 
sentatives of British India and not more than 125 repre- 
sentatives of the Indian States. 

Every House of Assembly, unless sooner dissolved, 
is to continue for five years from the date appointed 
for their first meeting and no longer. The expiration of 
this period of five years is to operate as a dissolution of 
the Assembly. 

No person is to be qualified to represent any part of 
British India in the Federal Legislature unless he — 

(a) is a British subject, or the Ruler or a subject of an 
Indian State which has acceded to the Federation; 

(b) is, in the case of a seat in the Council of State, not 
less than thirty years of age, and, in the case of a 
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seat in the Federal Assembly, not Jess than 
twenty -five years of age; and 

(c) possesses such, if any, of the other qualifications as 
may be appropriate to his case. For example, under 
paragraph 23 (b) of Part I of the First Schedule 
to the Act, the representative of tlie landholders in 
the House of Assembly is himself to be a land- 
holder. 

The principles upon which the Federal Legislature was 
to be constituted wore the subject of much discussion. 
The attempt to provide a legislative body which is to 
be representative of nearly 350 millions is one without 
precedent in the constitutional history of any country. 

Direct Election to Council oe State 

The White Paper and the Eeport of the Joint Select 
Committee suggested that elections to the Council of 
State in respect of British India seats should be indirect, 
the representatives being chosen by the members of the 
Provincial Legislatures. Parliamentary criticisms of this 
suggestion resulted in the substantial adoption of the 
principle of direct election to this Chamber. 

Under the Act the representatives of British India in 
the Council of State are to be chosen by the communities. 
The Hindu, Sikh and Muhammadan communities are to 
choose their representatives by voting in territorial con- 
stituencies. Indirect election is retained for the repre- 
sentatives of the Anglo-Indian, European and Indian 
Christian communities. Their representatives are to be 
chosen by the members of Electoral Colleges consisting 
of such Anglo-Indians, Europeans and Indian Christians, 
as the case may be, as are members of the Legislative 
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Couruiil of any Governor's Province or of the Legislative 
Assembly of such a Province. 

The representatives of the States in the Council of 
State are to be appointed l)y the Rulers of the States 
concerned. .Difficult questions arose with regard to the 
allocation among over BOO States, Estates and Jagirs, 
which constitute the non-British portion of India, of the 
104 seats available for the States as a whole. Discussion 
between the Governor-General and the Rulers resulted 
in the enunciation of a principle which met with a large 
measure of support among tlie States and which has been 
adopted hy the Act. This princaple is that the allocation 
of seats among the States in the Council of State should 
take account of the relative rank and importance of the 
State as indicated by the dynastic salute and other 
factors. Thus Hyderabad, which is the largest State in 
India and wliose Ruler is entitled to a salute of 21 guns, 
is to have five seats in the Councnl of State. The other 
21 -gun States, namely Mysore, Kashmir, Gwalior and 
Baroda are each to have three seats. The smaller States 
are to be divided into groups, each State being repre- 
sented in turn. Thus in central India three 11 -gun 
States, namely Jhabua, Sailana and Sitamau are to 
form a group. That group is entitled to one seat, and the 
Rulers will nominate the representative in turn. 

Ko person is to be appointed as a rejyresentative of 
a State in either Chamber of the Federal Legislature 
unless he — 

(i) is a British subject or the Ruler or a subject of an 
Indian State which has acceded to the Federation; 
and 

(ii) is, in the case of a seat in the Council of State, not 
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less than thirty years of age and, in the case of a 
seat in the Federal Assembly, not less than 
twenty-five years of age. Restrictions on age are 
not to a|)ply to a Ruler who is exercising ruling 
powers. 


The House of Assembly 

The principles to be followed in the election of repre- 
sentatives to the House of Assembly have been even 
more difficult to enunciate. Direct election has the sup- 
port of Indian opinion. I t has been the system in India 
under the (Tovernment of India Act 1919. The Report 
of the Joint Select Committee doubted the proliative 
value of this experiment having regard to tlie proposed 
extension of the franchise. The draftsmen of the Act 
were met by the difficulty of applying the representative 
system on a liasis of direct representation to an elec- 
torate of tlie proposed magnitude. On tlie one hand, if 
the constituencies were to be of a reasonable size, the 
resultant Chamber would be unmanageably large; if, 
on the other hand, the f Ji amber w^ere of a reasonable 
size, the constituencies on wdiich it was based would 
necessarily be enormous. Where a single constituency 
may be more than twice as large in area as tlie whole 
of Wales a candidate for election could not in any 
e vent, quite ajiart from obstacles presented b}^ differences 
in language and a widesjjread illiteracy, commend or 
even present his views to tlie whole body of electors, 
even if the means of communication were not, as in 
India, difficult and even non-existent; nor could a 
member after election hope to guide or inform opinion 
in his constituency. 
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Under such conditions it would be impossible for a 
representative to perform the functions which Burke 
described in A Letter to the Electors of Bristol and which 
have since been recognised as essential to the success 
of any representative system. “It ought’’, wrote Burke, 
“to be the happiness and glory of a representative to 
live in the strictest union, the closest correspondence, 
and the most unreserved communication with his con- 
stituents; their wishes ought to have great weight with 
him, their opinion high respect, and their business his 
unremitted attention.” 

The perception of these difficulties resulted in the 
Joint Select Committee rejecting proposals for direct 
election. Their Report stated — 

We realise the strength of Indian opinion in this 
matter, and we are far from denying that the present 
system has prodiujed legislators of higli quality; but 
we are now recommending to Parliament the estab- 
lishment of self-government in India, and we regard 
it as fundamental that the system of election to the 
Central Legislature should be such as to make the 
responsibility of a member to those who elect him a 
real and eflective responsibility. We do not think 
that this can be secured under a system of direct 
election proposed in the White Paper, and, though 
we are conscious that we are reversing the decision 
made by Parliament in 1919, we have come to the 
conclusion, notwitlistanding the theoretical objec- 
tions which can be urged against it, that there is no 
alternative to the adoption of some form of indirect 
election.” 

Hence under the Act the Federal House of Assembly 
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is to be, in the main, elected by the Provincial As- 
semblies. 

Details of the distribution of seats are set out in the 
Appendix. It will be seen that the majority of the seats 
are to be distributed on a communal basis. Accordingly 
the Hindu, Muhammadan and Sikh seats will be filled 
by the representatives of those communities in the 
Provincial Assemblies voting separately for a pre- 
scribed number of communal seats. Within the Hindu 
group special arrangements are to be made for the 
Depressed C)I asses. In addition there are to bo seats 
for - 

1. Europeans. 

2. Anglo-Indians. 

3. Indian Christians. 

4. Representatives of commerce and industry. 

5. Landholders. 

6. Rej)resentatives of labour. 

7. Women. 

Since the re])resentation of the above communities 
and interests in the Provincial Assemblies will lie small, 
the general scheme outlined above for the three great 
communities is not to apply. Seats in the Federal House 
of Assembly allocated to Europeans, Anglo-Indians, 
Indian Christians and women are to be filled by the 
representatives of these groups in the Provincial As- 
semblies voting in ad hoc electoral colleges. Persons to 
fill the seats allocated to representatives of commerce 
and industry, landholders and representatives of labour 
are to be chosen — 

{a) in the case of a seat allotted to a Province which 
is to be filled by a representative of commerce and 
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industry, Chambers of Commerce and similar 
associations; 

(6) in the case of a seat allotted to a Province which is 
to be filled by a landholder, by landholders voting 
in territorial constituencies; 

(c) in the case of a seat allotted to a Province which 
is to be filled b}^ a representative of labour, by 
labour organisations; 

(d) in the case of one of the non-provincial seats which 
are to be filled by representatives of (.‘ommerc^e 
and industry, by Associated Chambers of Com- 
merce; in the case of another such seat by Feder- 
ated Chambers of Commerce and in the case of a 
third such seat by commercial bodies in Northern 
India; 

(c) in the case of the one non-provincial seat which is 
to be filled by a representative of labour, by labour 
organisations. 

Allocation of seats in the Federal House of Assembly 
among the States is to proceed on the principle that the 
number of seats allotted to each State or group of States 
should be proportionate to their population. Thus 
Hyderabad, with a population of 14,000,000, is to have 
fourteen seats, while Bikaner, with a population of 
900,000, is to have one seat. 

Governor-General and the Chambers 

The Act provides that the Chambers of the Federal 
Legislature are to be summoned to meet once at least in 
every year. The interval between sessions must be less 
than twelve months. Subject to this provision the 
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Governor-General may in his discretion from time to 
time — 

{a) summon the (chambers or either Chamber to meet 
at such time and place as he thinks lit; 

(/>) prorogue the Chambers; 

(c) dissolve the House of Assembly. 

The Governor-General may in Ins discTetion address 
either Chamber of the Federal Legislature or both 
Chambers assembled together, and for that purpose re- 
(]uire the attendance of memlx^.rs. He may also in his 
discretion send messages to either (chamber whether 
with respect to a Bill then pending in the Legislature or 
otherwise. A Chamber receiving such a nujssage is to 
consider with all convenient dispatcli the matters 
indicated in it. 

livery ministcir and eveiy counsellor is to liave the 
right to speak in, and otherwise participate in the pro- 
ceedings of, either Chamber, any joint sitting of the 
Chambers, and any (committee of the Legislature of 
whicli he may be named a member. 

A President and a Sreakek 

Tlie Council of States and the House of Assembly are 
to choose from among their membtms respectively a 
President and a Speaker to preside over these Chambers. 
A member holding office as President of the Council of 
State or as Speaker of the Hous(> of Assembly is to vacate 
his office if he ceases to be a member of the Chamber 
over which he presides. He ma}^ at any time resign his 
office by writing under his hand addressed to the 
Governor-General; and he may be removed from his 
office by a resolution of the Council or Assembly, as the 
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case may be, passed by a majority of all its then mem- 
bers. No resolution for this purpose, however, is to be 
moved unless at least fourteen days’ notice has been 
given of the intention to move the resolution. In 
addition, it should bo noted that the Speaker is not 
to vacate his office until immediately before tlie first 
meeting of the Assembly after the dissolution. 

All questions at any sitting or joint sitting of the 
Chambers are to be determined by a majority of votes 
of the members present and voting, other than the 
President or Speaker or person acting as such. The 
President and Speaker are not to vote in the first instance, 
but they are to have and exercise a casting vote in the 
case of an equality of votes. 

A Chamber of the Pederal Legislature is to have j)ower 
to act notwithstanding any vacancy in its membership. 
The validity of the proceedings of the Legislature is 
not to be questioned merely because it was subsequently 
discovered that some person who was not entitled so to 
do sat or voted or otherwise took part in the proceed- 
ings. 

The quorum for both Chambers is fixed at one-sixth 
of the total membership of each. 

Every member of either Chamber is, before taking his 
seat, to make and subscribe before the Governor-Ifeneral, 
or some person appointed by him, an oath or affirmation 
of allegiance. 

Section 25 of the Act makes provision for the vacation 
of seats. No person is to be a member of both Chambers; 
and rules made by the Governor-General are to provide 
for the vacation by a person who is chosen a member of 
both Chambers of his seat in one Chamber or the other. 
If a member of either Chamber — 
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{a) becomes subject to any of the disqualifications set 
out below; or 

{b) by writing under his hand addressed to the Gov- 
ernor-General resigns his seat, 

his seat shall thereupon become vacant. If for sixty days 
a member of either Chamber is without permission of 
the Chamber absent from all its meetings, the Chamber 
may declare his seat vacant. 

Grounds of Disqttaltfication 

Under section 26 a person is to lie disqualified for 
being chosen as, and for being, a member of either 
Chamber — 

{a) if he holds any office of profit under the Crown in 
India other tlian an office declared by Act of the 
Federal Legislature not to disqualify its holder; 

(/>) if he is of unsound mind and stands so declared by 
a competent court; 

(c) if he is an undischarged insolvent; 

(d) if, whether before or after the establishment of the 
Federation, he has been convicted, or has, in pro- 
ceedings for questioning the validity or regularity 
of an election, been found to have been guilty of 
any offence or ciorrupt or illegal practice relating 
to elections which has been declared by Order in 
Council or by an Act of the Federal Legislature to 
be an offence or practice entailing a disqualifi- 
cation for membership of the Legislature, unless 
such period has elapsed as may be specified in that 
behalf by the provisions of tliat Order or Act; 
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(e) if, whet her before or after the establishment of the 
Federation, he has been convicted of any other 
offence by a court in British India or in a State 
wliicli is a Federated State and sentenced to trans- 
portation or to imprisonment for not less than 
two years, unless a period of five years, or such 
less period as the Covernor-General, acting in his 
discretion, may allow in any particular case, has 
elapsed since his release; 

(/) if, having been nominated as a candidate for the 
Federal or au}^ Provincial Legislature or having 
acted as an election agent of any person so nomin- 
ated, he has failed to lodge a return of election ex- 
])eiises within the time and in the manner recpiired 
by any Order in Council made under the Acd or by 
any Act of the Federal or the Jhovincial Legis- 
lature, unless five years have elapsed from the date 
by which the return ouglit to have been lodged, or 
tlie Oovernor-Oeneral, acting in his discretion, has 
removed the disqualification. Such disqualifica- 
tion, however, is not to take effect until the expira- 
tion of one month from the date by which the 
return ought to have been lodged or of such longer 
period as the Governor-General, acting in his dis- 
cretion, may in any particular case allow. 

In addition, a person is not to be capable of being 
chosen a member of either Chamber while he is serving 
a sentence of transportation or of imprisonment for a 
criminal offence. 

For the purposes of this section a person is not to be 
deemed to hold an office of profit under the Crown in 
India by reason only that — 
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(a) lie is a minister either for the Federation or for a 
Province; or 

(d) while serving a State, he remains a member of one 
of the services of the Oown in India and retains 
all or any of his riglits as such. 

A penalty of 500 rupees is imposed upon any person 
who sits or votes as a member of either (diamber wlien 
he is not qualified, or when disqualified . 

PniviLnoKs OF Mfmbeks 

The Act follows the principles of the British (Vmstitri- 
tion in providing for freedom of speech in tlie Legisla- 
ture. Two constitutional restrictions are plac*od on this 
privilege. First, no discussion is to take place in the 
Federal Legislature with res])ect to the conduct of any 
judge of the Federal Court or a High Court in tlie dis- 
charge of Ids duties. Secondly, if the Covernor-Ceneral, 
in his discretion, certifies that the discussion of a Bill or 
amendment of a Bill would affect the discharge of Ids 
special responsibility for the prevention of any grave 
menace to the peace or tranquillity of India, he may 
direct that no proceedings, or no further ])roceedings, 
shall be taken in relation to that Bill or amendment. 

In addition, under section 38, the Covernor-General 
may, in his discretion, after consultation with the Presi- 
dent or the Speaker as the case may be, make rules — 

(a) for prohibiting the discussion of, or the asking of 
questions on, any matter connected with any 
Indian State, other than a matter with respect to 
which the IkMieral luegislature has powers to make 
laws for that State, unless the Governor-General, 
in his discretion, is satisfied that the matter affects 
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Federal interests or affects a British subject, and 
has given his consent to the matter being discussed 
or the question being asked; 

(/>) for proliibiting, save with the consent of the 
Governor-General, in his discretion — 

(i) the discaission of, or the asking of questions on, 
any matter connected witli relations between His 
Majesty or the Governor-Ciencral and any foreign 
State or P'rince; or 

(ii) the discussion, except in relation to estimates of 
expenditure, of, or the asking of questions on, 
any matter connected with the tribal areas or 
the administration of any excluded area; or 

(hi) the discussion of, or the asking of questions 
on, any action taken, in his discretion, by the 
Governor-General in relation to the affairs of a 
Province; or 

(iv) the discussion of, or the asldng of questions on, 
the personal conduct of the Ruler of any Indian 
State, or of a member of its ruling f amity. 

Section 28 provides that no member of the Legisla- 
ture is to be liable to any proceedings in any court in 
respect to anything said or any vote given by him in the 
Legislature or in any of its committees. This privilege 
only extends to what is said or done within the Legis- 
lature itself. It has been held in England that where a 
Member of Parliament procured the insertion in a news- 
paper of a defamatory speech made in the House of 
Commons, he could be proceeded against for libel (R. v. 
Creevy, 1 M. & S. 273). 

In other respects the privileges of members of the 
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Chambers are to be such as may from time to time be 
defined by Act of the Federal Legislature and, until so 
defined, are to be such as were immediately before the 
establishment of the Federation enjoyed by members of 
the Indian Legislature. 

Section 28 (3) provides that nothing in this Act nor in 
any existing Indian Act is to be construed as conferring, 
or empowering the Federal Legislature to confer, on 
eitlier Chamber or on both Chambers sitting together, 
or on any committee or officer of the Le^gislature, the 
status of a court, or any punitive or disciplinary powers 
other tlian a power to remove or exclude persons in- 
fringing the rules or standing ordtn*s, or otherwise be* 
having in a disorderly manner. Hence it follows that ttie 
Legislature has no jurisdiction under tlie Act to conduct 
an impeachment nor commit persons for contempt. Pro* 
vision, however, may be made by an Act of tlie Federal 
Legislature for the punishment, on conviction before a 
court, of persons who refuse to give evidence or produ(?e 
documents before a committee of a Chamber wlien duly 
recpiired by the chairman of the committee so to do. 

Members of either Chamber are to be entitled to re- 
ceive Biu’h salaries and allowances as may from time to 
time be determined by Act of the Federal Legislature. 
Until such provision is made, allowances will be at such 
rates and upon such conditions as immediatel}^ before 
the date of the establishment of the Federation were 
applicable in the case of members of the Legislative As- 
sembly of the Indian Legislature. 

All proceedings in the Federal Legislature are to be 
conducted in the Englisli language. Members unac- 
quainted, or not sufficiently acciuainted, with English 
may use anotlier language. 
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Legislative Prooedtjre 

Bills, other than financial Bills, may originate in either 
Chamber. In general, a Bill is not to be deemed to have 
been passed by the Chambers of the Legislature unless 
it has been agreed to by both Chambers, either without 
amendment or with such amendments onl}' as are agreed 
to by both Chambers. If after a Bill has been passed by 
one Chamber and transmitted to the other Chamber* — 

(а) the Bill is rejected by the other Chamber; or 

(б) the Chambers have finally disagreed as to the 
amendments to be made in the Bill; or 

(c) more than six months elapse from the date of the 
reception of the Bill by the other Chamber without 
the Bill being presented to the Governor-General 
for his assent, 

the Governor-( General may, unless the Bill has lapsed by 
reason of a dissolution of the Assembly, notify the 
Chambers, by message if they are sitting or by public 
notification if they are not sitting, of his intention to 
summon them to meet in a joint sitting for the purpose of 
deliberating and voting on the Bill. If, liowever, it ap- 
pears to the Governor-General that the Bill relates to 
finance or to any matter which affects the discharge of 
his functions in so far as he is required to act in his dis- 
cretion or to exercise his individual judgment, he may 
summon a joint sitting, even though the above condi- 
tions have not been fulfilled, if he is satisfied that there 
is no reasonable prospect of the Bill being presented to 
him for assent without undue delay. 

Where the Governor-General has notified his intention 
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of summoning a joint sitting, neither ( ^liamber is to pro- 
eeed further with the Bill. If at the joint sitting the Bill , 
with such amendments, if any, as are agreed to in joint 
sitting, is passed by a majority of tlie total number of 
members of l)oth (diambers j)resent and voting, it is to 
be deemed to liave been passed by both ('hambers. 

When a Bill has been passed by the Chambers it is 
then to be presented to the (jlovernor-Ceneral, wlio may 
take one of four courses — 

(1) he may assent in His Majesty’s name to the Bill; or 

(2) he may withhold assent; or 

(3) he may reserve the Bill for the signification of His 
Majesty’s pleasure; or 

(4) he may return the Bill to the Chambers with a 
message requesting them to reconsider tlie Jfill 
or any specified jiro visions of it and, in particular, 
the desirability of introducing any such amend- 
ments as he may recommend in his message. It 
is to be the duty of the (diambers to reconsider 
the Bill accordingly. 

A Bill reserved for the signification of His Majesty’s 
pleasure is not to become an Act of the Federal Legisla- 
ture unless and until, within twelve months from the 
day on which it was presented to the Ciovernor-( General, 
the Govern or-Ceneral makes knowni by public notifica- 
tion that His Majesty has assented to it. 

The draft Instrument of Instructions to the Governor- 
General which was placed before the Imperial Parlia- 
ment in February 1935 (Cmd. 4805) indicated the type 
of Bill which it w as thought advisable for the Governor- 
General to reserve for the signification of His Majesty’s 
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pleasure. If the draft is adopted it will be tlie Governor- 
Generars duty to reserve the following classes of Bill - 

(a) any Bill the provisions of which would repeal or 
be repugn jint to the provisions of any Act of 
Parliament extending to British India; 

(/>) any Bill wliich in his opinion would, if it became 
law, so derogate iTom the powers of the High 
('Ourt of any Province as to endanger the position 
which these CV)urts are bv the Act designed to 
fill; 

(c) any Bill passed b}' a P*rovincial TjCgislature and 
reserved for his consideration which would alter 
the character of tlie Permanent Settlement; 

(d) any Bill which he feels doubt whether it does or 
does not offend against the purposes of Chapter 
111, Part V of tlie Act [which deals with dis- 
crimination] . 

Further, in the House of Lords on 18th July 1935 the 
Marquess of Zetland (without wishing to bind himself 
to the actual words) said that in addition he would pro- 
jiose to insert some such words as these - 

'‘In considering vdiether or not he shall assent in 
Our name to any Bill other than a Bill of any of the 
classes enumerated in the foregoing sub -paragraphs 
[which deal with the reservation of Bills] Our Gover- 
nor-General shall, without prejudice to his power 
to withhold his assent upon an}^ ground whatsoever, 
have special regard to the effect of the Bill upon any 
of his special responsibilities.’' 

Power is reserved to the Crown to disallow any Act 
assented to by the Governor-General. This power is to be 
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exercised within twelve months from the day of the 
Governor-Generars assent; and where any Act is so dis-* 
allowed the Governor-General is immediately to make 
the disallowance known by public notification. From 
that date the A (it is void. 

The Federal Estimates 

The Governor-General is to cause to be laid before 
both Chambers of the Federal Legislature in res])ect of 
every financiial year an ‘'annual financial statement’ set- 
ting out the estimated leceipts and exj)enditure of the 
Federation for that year. The estimates of expenditure 
embodied in tlie annual financial statement are to show 
separately — 

(a) the sums required to meet expenditure charged 
upon the revenues of tlie Federation; and 

(b) the sums required to meet other expenditure pro- 
posed to be made from the revenues of the Federa- 
tion. 

Tliese estimates are also to indiciate the sums, if any, 
which are included solely beciause the Governor-General 
has directed their inclusion as being necessary for the 
due discharge of any of his special responsibilities. 

Se(?ti(m 33 (3) styts out the items of expenditure which 
are to be charged on tlie revenues of the Federation — 

(а) the salary and allowances of the Governor-General 
and other expenditure relating to his office for 
which provision is required to be made by Order 
in Council; 

(б) debt charges for which the Federation is liable, 
including interest, sinking fund charges and re- 
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demption cliarges, and other expenditure relating 
to the raising of loans and the service and redemp- 
tion of debt; 

(c) the salaries and allowances of ministers, of (X)un- 
sellors, of tlie financial adviser, of the Advocate- 
Ceneral, of cliief commissioners, and of the staff 
of the financial adviser; 

(d) the salaries, allow^inces, and pensions |)ayable to 
or in respect of judges of the Federal Court, and 
tlie pensions payable to or in respect of j udges of 
any High Court; 

{e) expenditure for tlie pur|)ose of the discharge by 
the (hjvernor-Ceneral of his functions with resfiec.t 
to the reserved subjects; 

(/) the sums payable to His Majest}' under the Act 
out of the revenues of tlie Federation in respect 
of the expenses incurred in dis(‘harging the func- 
tions of the Crown in its relations with Indian 
States; 

(g) any grants for purposes connected with the ad- 
ministration of any areas in a Jh'ovince wliich are 
for the time being exciluded areas; 

(h) any sums required to satisfy any judgment, decree 
or aw^ard of any c;ourt or arbitral tribunal; 

(i) any other expenditure declared by the Act or any 
Act of the Federal Legislature to be so charged. 

Items of expenditure so charged upon the revenues of 
the Federation are not to be submitted to the vote of 
the Legislature. Section 34 (1), however, enacts that this 
provision is not to be construed as preventing the dis- 
cussion in either Chamber of the Legislature of any of 
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these estimates otiier than those concerned witli the 
salary and allowances of the Covernor-General and the 
sums payable to His Majesty out of the revenues of 
the Federation in respect of expenses incnirred in dis- 
charging the functions of the Crown in its relations with 
Indian States. 

It will be observed that most of these Heads of Ex- 
penditure are identical with, or analogous to, payments 
which would in the United Kingdom be described as 
Consolidated Fund charges and as sucli would not be 
voted annually by rarliament. The principal exception 
is the salaries ol’ ministers which in tlie United Kingdom 
are voted annually. 

Prtnctple of Public Finance 

All other estimates are to be submitted in the form of 
demands for grants to the Federal Assembly and there- 
after to the Council of State. No demand for a grant, 
however, is to be made except on the rec;ommendation 
of the Governor-General. Ac^cording to the Report of the 
Joint Select Committee, this rule was introduced in order 
to secure observance of the well-recognised principle of 
public finance that no proposal for tlie imposition of 
taxation or for the appropriation of jmlJic revenues, nor 
any proposal affecting or imposing any charge upon those 
revenues, should be made otherwise than on the re- 
sponsibility of the Flxecutive. In furtherance of this 
principle section 37 (1) enacts that a Bill or amendment 
m aking pro v ision — 

(a) for imposing or increasing any tax; or 

(h) for regulating the borrowing of money or the giv- 
ing of any guarantee hj the Federal Government, 
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or for amending the law with respect to any finan- 
cial obligations undertaken or to be undertaken by 
the Federal Government; or 
(c) for declaring any expenditure to be expenditure 
charged on the revenues of the Federation, or for 
increasing the amount of any such expenditure, 

is not to be introduced or moved except on the recom- 
mendation of the Governor-General; and a Bill making 
such provision is not to be introduced in the Council of 
State. 

Either Chamber is to have power to assent to or re- 
fuse a demand, or to assent to a demand subject to a 
reduction of the amount specified in it. Where, how- 
ever, the Assenil)ly liave refused to assent to a demand, 
that demand is not to be submitted to tlie Council of 
State unless the Governor-General so directs; and where 
the Asseml)ly have assented to a demand subject to a 
reduction of the amount specified in it, a demand for the 
reduced amount only is to be submitted to the Council 
of State, unless the Gov^ernor-General otherwise directs. 
If the Chambers differ with respect to any demand, the 
Governor-General is to summon the two Cliambers to 
meet in a joint sitting for the purpose of deliberating 
and voting on tlie demand as to which tlu^y disagree; 
and the decision of the majority of the members of both 
Chambers present and voting is to be deemed to be the 
decision of the two Chambers. 

After demands have been assented to by the Cham- 
bers the Governor-General is to authenticate by his 
signature a schedule specifying — 

(a) the grants made by the Chambers; 

(/>) tlie several sums required to meet the expenditure 


IV 


THE FEDERATION 


75 


charged on the revenues of the Federation but not 
exceeding, in the case of any sum, the amount 
shown in the statement previously laid before the 
Legislature. 

If the ( 'hambers Iiave not assented to any demand for 
a grant or have assentiHl subjcict to a reduction of the 
amount specitied in it, tiie Governor-General may, if in 
liis opinion the refusal or reduction would affect the due 
discharge of any of liis spi'cial responsibilities, include 
in the schedule such additional amount, if any, not ex- 
ceeding the amount of the rejected demand or the re- 
duction, as the case may be, as a|)pears to him necessary 
in order to enable him to discliarge tliose responsibilities. 

When the scliedule has bexm autlienticated by the 
Governor-General it is to be laid before both (diambers 
but is not to be open to disemssion or vote. 

If in the course of a year furtlier expenditure from 
the revenues of the Federation becomes necessary over 
and above the expenditure already authorised, a supple- 
mentary financial statement is to be laid before both 
Chambers. Procedure in respect of such supplementary 
financial statements is to be the same as for the annual 
financial statement. 

It will be observed that on proposals for appropria- 
tion, other than tliose relating to items of expenditure 
charged upon the revenues of the F'ederation or neces- 
sary for the due discharge of the Governor-Generars 
special responsibilities, the Legislature will have the 
final decision. The Report of the Joint Select Committee 
suggested that this power in the matter of supply will 
give the Legislature its real control over the Executive. 


CHAPTER V 


PROVINCIAI. AIT1M)N0MY 

I. The Provincial Executives 
II. The Provincial IjegislaPtres 

'‘The Provinces are doniairr’, wrote tin* authors of 
the Montagii-Chelnisford Report, ‘dn which the earlier 
steps towards tlie progressive realisation of responsil)le 
government should be taken. Some measure of responsi- 
bility should be given at once, and our aim is to give 
complete responsibility as soon as conditions permit.” 

Effect was given to this suggestion by the Govern- 
ment of India Act 1919, which, by earmarking certain 
subjects as ‘'Provincial subjects”, created a sphere 
within ^^'hich responsibility for the functions of govern- 
ment rested primarily upon the Provincial authorities; 
but that responsibility was not exclusive, since the 
Governor-General in Council and the Central Legis- 
lature continued to exercise an extensive authority 
throughout the whole of the Provinces. 

The Statutory Commission recommended that the 
process of devolution begun by the Government of 
India Act 1919 should be completed. "It is our inten- 
tion , they reported, "that in future each province 
should be as far as possible mistress in her own house.” 

The J oint Select Committee accepted the principle of 
Provincial Autonomy. Of all the proposals for the re- 
constituted government of India it was, they pointed 
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out, tlie one whicjh had received the greatest nieasiirc 
of support on every side. The economic, geographical 
and racial differen(;es between the Provinces on the one 
hand and the sense of provincial individuality on the 
other made such support, they said, almost inevit- 
able. 

The establishment of Ib-ovincial Autonomy forms the 
subject-matter of Part 111 of the Act, which is devoted 
to the (ilovernors’ ITovinces. Section 320 ])r()vided that 
Part 111 was to come into operation '‘on su(‘h date as 
liis Majesty in (Jouncil may a|)point”. 

On 1st July 1935 the Marcpiess ol Zetland (Secretary 
of State for India) announced in the House of Lords 
that a. condition |)reccdent to the establishment of 
Provincial Autonomy would be the holding ol’an ex])ert 
iinam^ial impiiry in India. The Oovernment appointed 
Sir Otto Nicme^ er to make the irujuiry. He proceeded 
to India and discussed the financial position witli the 
financial authorities of ea(‘h Ib'ovince and witli the 
finance Department of the Government of India. His 
Report was made to the Seca’etary ol* State for India on 
()th April 1936, and was presented to Parliament the 
same montli (Cmd. 5163). The Government were then 
in a [)Osition to decide the date on whicvli Ib’oviTudal 
Autonomy was to be established. 

On 3rd July 1936, the Government of India (Com- 
mencement and Transitory Provisions) Order 1936 was 
made whereby Provincial Autonomy was established on 
1st April 1937. 

In this chapter are discussed the composition and 
functions of (1) the Provincial Executives and (2) the 
Pro vin ci al Legislatures . 
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I. THE PROVINCIAL EXECUTIVES 

Section 46 of the Act provides that there shall be 
eleven Governors’ Provinces, namely — 

1. Madras. 

2. Bombay. 

3. Bengal. 

4. The United Provinces. 

5. The Punjab. 

6. Bihar. 

7. The Central Provinces and Berar, 

8. Assam. 

9. The North-West Frontier Province. 

10. Orissa. 

II. Sind. 

Of tliese Provinces, Orissa and 8ind were created by 
Orders in Council (S.R. & ()., ]93(>, Nos. 164- 165) 
made pursuant to the provision of 8e(*ti{)n 289. 

Section 290 enacts that the Crown by Order in Council 
may — 

(a) create a new Province; 

(b) increase the area of any Province; 

(c) diminish the area of any Province; 

(d) alter the boundaries of any Province. 

A proviso to the section adds, however, that, before 
the draft of any such Order is laid before Parliament 
the Secretary of State shall take such steps as His 
Majesty may direct for ascertaining the views of the 
Federal Legislature and the views of the Government 
and the Chamber or Chambers of the Legislature of any 
Province which will be affected by the Order. These 
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preliminary consultations are to be directed towards 
both the proposal to make the Order and the provisions 
to be inserted in it. 

In form the Provincial Executive is similar to that 
of the Federation. The executive authority of a Province 
is exerc^ised on behalf of tlie Crown by the Governor. 
He receives his appointment from the King l)y a Com- 
mission under tlie Royal 8ign Manuah and is constitu- 
tionally responsible to tlie Governor-General. To him 
is issued an Instrument of Instructions; and this docu- 
ment will be found in the Appendix. His functions are 
exercised with the lu'lp and on the advice of a Council 
of Ministers, sulijecit to bis retention of specdal powers 
and resjionsibil ities. 

The Provincial Ministers are chosen by the Governor 
of the Provirute and hold offi<;e at liis jileasure. Tliey 
have the same duties in relation to l^rovincial affairs 
as the I\>dcral Ministers will have in (H)nnection witli 
Federal affairs. Included amongst these duties is that 
of transmitting to the Governor all such inlbrmation 
with respect to the business of the Provincial Govern- 
ment as the Governor may recpiire. 

Provision is made for the appointment of an Advocate- 
General for the Province, whose duty it is to give advic'C 
to the Provincaal Govc^rnment upon such legal matters, 
and to perform such other duties of a legal character, 
as may from time to tinu^ be referred or assigned to him 
by the Governor. 

Special Respojs\sibilities 

The Federal and Provincial executives differ, how- 
ever, in a number of important respects. 

G 
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First, the executive authority of each Province only 
extends to the matters with respect to whic^li the Legis- 
lature of the Province has power to make laws. Details 
of these powers are set out in the Appendix. 

Secondly, in the exercise of his functions the Governor 
of a Province has the following special responsibilities — 

(a) the prevention of any grave menace to the peace or 
tranquillity of the Province or any part thereof; 

(b) the safeguarding of the legitimate interests of 
minorities; 

(c) the securing to, and to the dependants of, persons 
who are or have been members of the public 
services of any rights provided or preserved for 
them by or under this Act, and the safeguarding of 
their legitimate interests; 

(d) the securing in the sphere of executive action of the 
purposes which the provisions of Chapter III of 
Part V of the Act (which deals with discrimination) 
are designed to secure in relation to legislation; 

(e) the securing of the peace and good government of 
areas which by or under the provisions of the Act 
are declared to be partially excluded areas; 

(f ) the protection of the rights of any Indian State and 
the rights and dignity of the Ruler thereof; and 

(g) the securing of the execution of orders or directions 
lawfully issued to him under Part VI of the Act 
(which deals with administrative relations) by the 
Governor-General in his discretion. 

It should be noted that a Governor, unlike the 
Governor-General, has no special responsil)ility for — 

(1) the safeguarding of the financial stability and 
credit of either the Federal Government or his 
Province; 
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(2) the prevention of action which would subject the 
goods of United Kingdoin or Burmese origin im- 
ported into India to dis(iri minatory or penal treat- 
ment; 

(3) the securing of the due disc^harge of functions with 
respect to reserved sid)je(*.ts. 

The (Governors’ special res})onsil)ility for securing the 
execution of orders lawfully issut^d by the (;!overnor- 
(leneral was included in order to ensure tliat whenever 
the (TOV(irnor-(General desired to exercise powers which 
requiriHl the co-operation of Provincial administrations 
the Governors sliould be in a position to give effect to 
any directions or orders of the Governor-General to this 
effect, even if the execution of any such directions or 
orders was not acceptable to their own Ministers. 


Crimes of Violence 

A third difference between the Federal and Pro- 
vincial executives arises from tlie fact that the Act does 
not reserve any subjects for the consideration of the 
Governors. The Act, however, provides that -- 

57. — (1) If it appears to the Governor of a Province 
that the peace or tranquillity of the Province is en- 
dangered by the operations of any persons committing, 
or conspiring, preparing or attempting to commit, 
crimes of violence which, in the opinion of the Gov- 
ernor, are intended to overthrow the government as by 
law established, the Governor may, if he thinks that 
the circumstances of the case require him so to do for 
the purpose of combating those operations, direct that 
his functions shall, to such extent as may be specified 
in the direction, be exercised by him in his discretion 
and, until otherwise provided by a subsequent direction 
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of the Governor, those functions shall to that extent be 

exercised by him accordingly. 

If Covernor decides to exercise tliis power, he is 
further authorised, at his own discretion, to appoint an 
official as a temporary member of the Legislature to 
act as his mouthpiece in that body, and any official so 
appointed has the same i)owers and riglits, other than 
the power to vote, as an elected member. 

The powers given to the Governors uiidtir section 57 
are powers which are over and above tlieir special re- 
sponsibility for the prevention of any grave menace 
to peace and tranquillity; and were conferred, according 
to the Report of the Joint Select Committee, in order to 
ensure that the measures taken to deal with terrorism 
and other activities of revolutionary conspirators should 
not be less efficient and unhesitating under the Act than 
they have been in the past. 

In order to further this object, section 58 provides 
that the Governors, in their discretion, shall make rules 
for securing that no records or information relating to 
the intelligence service dealing with terrorism are to be 
disclosed to anyone other than such persons within the 
Provincial Police Forces as the Inspector-Generals or 
the Commissioners of Police may direct, or such other 
public officers outside those Forces as the Governors 
themselves may direct. 

Chief Commissioners’ Provinces 

In addition to the Governors’ Provinces there are to 
be the following Chief Commissioners’ Provinces — 

1. British Baluchistan. 

2. Delhi. 
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3. Ajmer-Merwara. 

4. Coorg. 

5. The Andaman and Nicobar Islands. 

6. The area known as Panth Piploda. 

7. Such other Chief Commissioners’ Provinces as may 
be created under the A(;t. 

A (diief Commissioner’s Provinxie is to be adminis- 
tered by the Governor-Ceneral acting, to such extent as 
he thinks fit, through a Ciiief Commissioner to be ap- 
pointed by him in his discretion. 

Special provisions are to apply to the administration 
of British Baluchistan. The executive autliority of the 
Federation extends to British Baluchistan as it extends 
to other (diief tbrnmissioners’ Provinces, but no Act of 
the Federal Legislature is to ap])ly to it unless the 
Governor-General, in Ids discretion, by public notifi(;a- 
tion so directs; and the Governor-General, in giving suxdi 
a direction with respect to any Act, ma}^ direct that it is 
to have elTect subject to smih ex(‘eptions or modifica- 
tions as he tidnks fit. Under section 95 (3) the Governor- 
General may, in his discaotion, make Regulations for the 
peace and good government of this district. Regulations 
so made may repeal or amend any A(*t of the Federal 
liGgislature applicable to British Ihihichistan and, when 
promulgated, are to have the same force and effect as 
an Act of the Federal Legislature. A similar power of 
ruling by regulations is given to the Governor-General 
in relation to the Andaman and Nicobar Islands. 

The Colony of Aden 

8ection 288 of the Act provides that Aden is to cease 
to be part of India on such date as His Majesty may by 
Order in Council appoint. 
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The Aden Colony Order 1936 (S.R. & 0., 1936, 
No. 1031), cappointed 1st April 1937 as the date of 
cession. Pursuant to the terms of tliis Order, the former 
Chief Commissioner’s Province of Aden, is now known 
as the Colony of Aden and its administration is carried 
on under the su])ervision of tlie Colonial Olhce. 

Immitntty from Procekdin(5S 

Section 306 confers upon the Governor-Oeneral, the 
Governors and the Secretary of State a certain legal 
immunity. No proceedings whatsoever are to lie in, and 
no process is to issue from, any court in India against 
these officers of State, whetlier in a personal (^apacaty 
or otherwise, in respect of anything done or omitted to 
be done by them in the performama^ or purported 
performance of their duties. After retirement this im- 
munity from k^gal proceedings in Indian Courts is to 
continue. Since, however, there may bo extreme cases 
in which it would be desirable to remove this |)rotection, 
the section goes on to provide that actions may be 
started against tlieae offic^ers after retirement if the 
sanction of His Majesty in Council has been previously 
obtained. This section, of course, does not restrict the 
right of any person to bring against the Federation, a 
Province or the Secretary of State such proccHKlings as 
are mentioned in Chapter III of Part VII of the Act, 
which deals with property, contracts and suits. 

It should be noticed that this section only applies to 
proceedings in Indian Courts. At common law the Gov- 
ernor of any territories of the Crown is liable to an action 
for damages both in the courts of those territories and 
in the Court of King’s Bench in England for acts done 



V 


1 MU) V I N( ’T AL AUTONOMY 


85 


in Ills private and nnoilicial capacity. In Hill v. Brigg 
(1841, 3 Moo. P.C.C. 4()r)), it was held that a colonial 
court ('Oiild try an acd ion of debt towliicli the Governor 
was a party. In Mostyn v. Fabrigas (1774, 20 State IV. 
81) a petition of an alleged mutinous cliaracter was pre- 
sented to the ( governor of Minorca by one Fal)rigas, who 
was later imprisoned. It was held that tlie Court of 
King’s Bench in England could entertain an fiction for 
false irnj)ris()nment against the (h)vernor. In Musgrove 
V, Pulido (1879, 5 App, (’as. Ill) it was decided that a 
Governor could be sued in England for acts done in his 
ollicial capacity, but outside tlie limits of his authority. 
Hence it follows that section 3()() only derogates from 
the common law^ rule in so I'ai* as it restricts tlie right to 
bring proceedings in Indifin ( ’ourts. 

4’he (hivernment of India Act 1915 dealt with cer- 
tain criminal offences committed by any jierson liolding 
office under the (Vown in India; for exanifile, under 
section 124 of tliat A(‘t finy servant of the (Town who, 
within his jurisdiction or in the exercise of his authority, 
oppressed any British subject w^as guilty of a mis- 
demeanour. This Act has been repealed and the new con- 
stitution Act does not contain provisions of a similar 
nature. In these circumstances, it follows that Gov- 
ernors and other servants of the CTown in India must 
be tried in the Gourt of King’s Bench in England 
for misconduct under the joint operation of tlie Gov- 
ernors Act 1699 (11 & 12 Will. Ill, c. 12) and the 
Oiminal Jurisdiction Act 1802 (42 Geo. Ill, c. 85). 
Tlie Governors Act 1 699 provides that Governors may 
be tried 'Tor acts of opjiression within the area of 
their command, or for any other crime or offence con- 
trary to the law s of the realm or in force w ithin their 
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respective governments or commands’’. The Act of 
1802 extended the Governors Act to all servants of 
the Crown. 

In 1802 Governor Wall was tried at the Old Bailey, 
convicted, sentenced and executed for causing the death 
of one Benjamin AiMiistrong by the infliction of excessive 
corporal punishment. In R. v. Eyre (L.R. 3 Q.B. 487) it 
was held that where a (iolonial governor lias been found 
guilty of crime in his official capacity the Court of 
King’s Bench, either upon information by the Attorney- 
General or indictment found by the grand jury, may 
try such crime, and such crime may be said to have been 
committed in Middlesex. 

II. THE PROVINCIAL LEGI8LA3TJRES 

In every Province there is a l*rovin(‘ial Legislature 
w'liich consists of His Majesty, re])resented by the 
Governor, and — 

(а) in the Provinces of Madras, Bombay, Bengal, the 
United Provinces, Bihar and Assam, two Cham- 
bers; 

(б) in other Provinces, one Chamber. 

In bicameral Provim^es, the Chambers are known 
res|)ectively as the Legislative (kiuncil and the Legis- 
lative Assemlily; and in unicameral Provinces, the 
Chamber is known as the Legislative Assembly. 

Representation in the Legislative Assemblies is based 
mainly on the allocation of seats to various communi- 
ties and to specified interests. There are separate elec- 
torates for the Muhammadan, Sikh, Indian Christian, 
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Anglo-Inclian and European commiinities. A table of 
the distribution of seats is set out in the Appendix. 

The Communal Award 

The details of the distribution are based upon the 
Communal Award issued by His Majesty’s Government 
on 4th August 1932, with such modifications as have 
been rendered necessary, first, by the later proposal to 
create a new Province of Orissa now (‘.arried into effect 
by the Act — and, secondly, by the so-called ]?oona Pact 
of 25th September 1932. The making of the Communal 
Award was necessitated by the failure of the various 
communities to reach any agreement as to the composi- 
tion of the jiroposed ITovincial lx^.gislatures, principally 
because of a radical divergence of opinion on the vital 
question of separate electorates and the distribution of 
communal seats. When this Award was published His 
Majesty’s Government announced their determination 
not to entertain any suggestions for its alteration or 
modification which were not supported by all parties 
affected, but if any of the communities mutually agreed 
upon a practical alternative scheme, they would be pre- 
pared to recommend to Parliament that that alternative 
should be substituted for the corresponding provision 
in the Award. 

The Poona Pact 

In the Award special arrangements were made to 
secure representation for the Depressed Classes. These 
were criticised by Mr Gandhi as introducing an artificial 
division between two parts of the Hindu community. 
Thereupon negotiations were initiated between repre- 
sentatives of the caste Hindus and of the Depressed 
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(Hasses, and an agreement resulted which was embodied 
in the Poona Pact. This agreement, in the view of His 
Majesty 's (Government, was within the terms of the an- 
nouncement made by them, and therefore properly to 
be included as an integral part of the Communal 
Award. 

Ihe substance of the Poona J^act is embodied in the 
Act. A number of seats out of the seats classified as 
general seats are reserved to the I)e])ressed Classes. This 
in effect means that these seats are reserved out of 
Hindu seats, since Hindus form the bu]]< of the general 
electorates . 

These reserved seats, however, are filled by an un- 
usual form of double election. All members of the 
Depressed (Jlasses wlio are registered on tlie general 
electoral i\)Jl of certain constituemries elect a panel of 
four candidates belonging to tlieir own body, and the 
four j)ersons who receive the liiglu^st number of votes 
in this primary election are the only candidates for elec- 
tion to the reserved seat; but the candidate finally elected 
to the reserved seat is elected by the general electorate, 
that is to say, by caste Hindus and by members of tlie 
Depressed Classes alike. 

The Communal Award did not contain proposals for 
the composition of the Legislative Council of any Pro- 
vince. The composition of these Ck)uncils is, however, 
based upon the same principles as the Communal Award; 
but, since the Legislative Councils are much smaller 
bodies than the Legislative Assemblies and it has been 
impossible, therefore, to provide in them for the exact 
equivalent of all the interests represented in the Legislat- 
ive Assemblies, the Act makes provision for the inclu- 
sion of a certain number of seats to be filled by nomination 
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by the Governor at his discretion and accordingly avail- 
able for the purpose of redressing any possible ineq uality 
or to secjure some representation to women. 

Election of Legislators 

Legislative Assemblies, unless sooner dissolved, con- 
tinue for five years from the date appointed for their 
first meeting and no longer. Legislative Councils are 
peirnanent bodies not subject to dissolution, })ut, as 
near as may l)e, one-thiT*d of their meinbei's retire in 
every third year. 

Membership of both the Federal Legislature and a 
Ih'ovincial la^gislature is prohibited by section 68 (2). 
If a person is chosen a member of botli Legislatures, 
then, at tlu) expiration of such })criod as may be specified 
in rules made by the Governor of the Ih'ovince, that 
person’s seat in the Provimaal Legislature is to become 
vacant, unless he has jireviously resigned his seat in the 
Federal Legislature . 

W’ith respect to other matters such as the api)oint“ 
meiit of a Speaker and, in bicameral Provinces, of a 
President, voting, disqualifications for membership , 
privileges, legislative and financial procedure, the pro- 
visions of the Act relating to the Provinces are practic- 
ally identical with those which provide for the same 
matters in the Federal Legislature. 

It will be observed that a Bill which has been passed 
by the Provincial Legislative Assembly, or, in the case 
of a Province having a Legislative Council, has been 
passed by both Chambers of the Provincial Legislature, 
is to be presented to the Governor, wlio is empowered 
in his discretion to declare either that he assents in His 
Majesty’s name to the Bill, or that he withholds assent, 
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or that he reserves the Bill for the consideration of the 
Governor-General. When a Bill is so reserved for the 
conside^ration of the Governor-General, he may either 
assent in His Majesty’s name to the Bill, or withhold 
assent, or himself reserve the Bill for the signification 
of His Majesty’s pleasure. 

Under section 77, even when an Act has received the 
assent of the Governor or the Governor-General, it may 
be disallowed l)y His Majesty within twelve months 
from the date of such assent; and where any Act is so 
disallowed the Governor is to rnalce the fact known by 
public notification. The Marquess of Zetland pointed 
out in the House of Lords on 3rd July 1935, that this 
power to disallow Acts did not mean that an Act was 
not to come into force until tlic expiration of tlie twelve 
months within which the veto could be used. 

Provincial Estimates 

The Provincial annual financial statements are to 
show separately — 

(a) the sums required to meet expenditure charged 
upon the revenues of the Province; and 

(/>) the sums required to meet other expenditure pro- 
posed to be made from the revenues of the 
Province. 

Section 78 (3) provides that the following expenditure 
is to be charged upon the revenues of the Province — 

(ci) the salary and allowances of the Governor and 
other expenditure relating to his office for which 
provision is required to be made by Order in 
Council; 
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(6) debt charges for which the Province is liable, in- 
cluding interest, sinl^ing fund charges and redemp- 
tion charges, and other expenditure relating to the 
raising of loans and the service and redemption of 
debt; 

(c) tlie salaries and allowam^es of ministers, and of the 
Advocate-General ; 

(d) expenditure in respect of the salaries and allow- 
ances of judges of any High (/ourt; 

(e) expenditure connected witli tlie administration of 
any areas which are for the time being excluded 
areas; 

(/) any sums required to satisfy any judgment, dec?ree 
or aw^ard of any court oi* arbitral tril)unal; 

({/) any other expenditure declared by the Act or any 
Act of the Provincial Legislature to be so charged. 

It will be observed that this list corresponds broadly 
with the list setting out the Heads of Expenditure wliich 
are to be charged on the Federal revenues. The varia- 
tions are due to differentiation of functions; for ex- 
ample, in the Provinces no provision is made for 
expenditure in connection with either the reserved 
departments or the discliarge of the functions of the 
Crown in its relations with Indian kStates, since the 
performance of both these functions is a matter for 
the Governor-General. 

The estimates of expenditure charged upon the re- 
venues of a Province are not to be submitted to the 
vote of the Legislative Assembly. Such estimates, other 
than those relating to the salary and allowances of the 
Governor and the expenditure relating to his office, can, 
however, be discussed. 
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Ea(?h Governor has a power, similar to that of the 
Governor-General, to include in the schedule of author- 
ised expenditure a sum necessary to secure the due dis- 
charge of his special responsibilities. This power is only 
to be exercised after a demand has been made and the 
Ijegislature has either refused it or has assented subject 
to reduction. 

S(a?tion S3 makes provision for securing tlie con- 
tinuance of Government grants-in-aid for tlie edu(*ation 
of the Anglo-Indian and European communities. If in 
the last complete financial year before the establishment 
of Provincial Autonomy, a grant for the l)enefit of these 
two communities or either of them w as im‘luded in the 
grants made in any Province for education, such grants 
are to continue unless the Provincial Legislative As- 
sembly resolves otherwise by a majority wliich includes 
at least three-fourths of the members of the Assembly. 
The amounts of the grants are not to be less in amount 
than tlie average of the grants made in the ten financial 
years ending on 31st March 1933. Under a proviso to 
section 83, provision is made for a proportional reduc- 
tion in these grants when the total education grant for 
the Province is below the average for the same ten 
years. 


Rules of Procedure 

All proceedings in the Legislature of a Province are to 
be conducted in the Enghsh language. Members who 
are unacquainted, or not sufficiently acquainted, with 
English may use another language. 

Each Provincial Legislature has a wide power to 
make rules for regulating its procedure and the conduct 
of its business. A Governor is, however, empowered at 
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his discretion, after consultation with the presiding 
officer of the Legislatuie, to make rules 

(а) for regulating the procedure and the conduct of 
business in relation to matters arising out of, or 
affecting, any of his special responsibilities; 

(б) for securing the timely com])letion of financial 
business; 

(c) for prohibiting tlie discussion of, or the asking of 
questions on, any matter connected with any 
Indian State unless the Governor, in his dis- 
cretion, is satisfied that the matter affects tlie 
interests of tlie lYovincial Government or of a 
British subjecjt who is ordinarily resident in the 
Province, and has given his consent to the matter 
being discussed, or to the question being asked; 

(d) for luohi biting, save with the consent of the 
Governor in his discretion — 

(i) the discussion of or tlie asking of questions on 
any matter (connected with relations between 
His Majesty or the Governor-General and an}^ 
foreign State or Prince; or 

(ii) the discussion, exc^ept in relation to estimates 
of expenditure, of, or the asking of questions on, 
any matters connected with the tribal areas or 
arising out of or affecting the administration of 
an excluded area; or 

(iii) the discussion of, or the asking of questions on, 
the personal conduct of the Ruler of any Indian 
State or of a member of its ruling family. 

Any rules made by a Governor for these purposes are 
to prevail over any rule made by a Legislature in his 
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Province which may conflict or be inconsistent with 
them. 

First Ministries under the Act 

Tlio first elections for the Legislative Assemblies and 
Councils under the new Act were held in January and 
I'^ebruary The Congres.s Party obtained majorities 
in six of the Provinces, namely Madras, Bombay, the 
United Provinces, the Central Provinces, Bihar and 
Ori.ssa. 

On ISth March I!)‘$7 the All-India Congress (Com- 
mittee, mticting at Delhi, passed a resolution favouring 
conditional acccjitance of office. The condition laid 
down was that the leader of the (Congress J^arty in 
a legislatui'e should bo satisfied, and able to state 
so publicly, that the (Governor would not use his 
special powers of interference or set aside the advice 
of Ministers in regard to their “constitutional ac- 
tivities”. 

Inasmuch as such an assurance i:ould not be given 
consistently with the provisions of the Acit, office was 
for the time being refu.sed. (Consequently interim 
ministries representing the minority parties in the six 
provinces were formed. 

Following the (fovcrnor-Cenerars message to India 
on 21st June Ii)37, the Working Committee of Con- 
gress met on 7th July 1937 and passed a resolution i)er- 
mitting acceptance of office in the new Legislatures for 
the specific purpose of furthering the policy of their 
party. Thereupon Congress Ministries were formed in 
the six provinc;es to replace the interim Ministries. 
In September 1937 a seventh Congress Ministiy was 
formed in the North-West Frontier Province. 
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THE FRANCWTSE 

Rules made under the joint operation of the Govern- 
ment of India Act 19J5, and the Government of’ India 
Act 19] 9, provided for an electorate of approximately 
7,300,()00 men and women, or about 3 per cent of the 
population of British India. Sinct^ this franchise was in 
the main based on a property (jualiHcatioji and few 
Hindu women are jiroperty owners in tlieir own light, 
the number of women thus admitted to f-lie franchise 
was very small and did not, tlie .Joint Select Gonimitteo 
reported, exceed 31.5,000. 

The Statutory Commission were of opinion that the 
then existing franchise was too limited, and recom- 
mended that it should be extended so as to enfranchise 
about 10 per cent of the total population. The advisa- 
bility of increasing the ratio of women to men voters 
was specially emphasised. 

In 1932, between the Second and Third Sessions of 
the Round Table Conferen(!e, a Franchise ( Vmimittee 
was appointed by His Majesty’s Government for the 
purpose of examining tlie whole subject, with a view to 
an increase of the electorate to a figure not less than the 
10 per cent of the population suggested by the Statutory 
Commission nor more than the 25 per cent suggested 
at the First Session of the Round Table Conference. 
The report of this Committee was substantially ap- 
proved and adopted both in the White 1‘aper and in the 
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Report of the Joint Select Committee and lias been 
embodied in the Act. 

At the time of the passing of the Act, details of the 
franchise in respect of the Federal (A)uruvi] of State had 
not been decided. Tliey are to be pres(‘ril)ed at a later 
date by Order* in Coimcil. On 10th July 1935, the 
Marquess of' Zetland stated in the House of Lords that 
the Covern merit contemplated the formation of con- 
stituencies similar to those which existed under the 
old constitution for the return of members to tlie then 
Council of State. A high property Cjualifi(‘ation would 
be the basis of this franchise, but the electoi^ate would 
be four* or five times larger than that for tlie old Council 
of State. Tile liasis of the ffan(9iise for the Proviiu'ial 
Legislatures is mainly a proper'ty qualifi(‘ation, that 
is to say, jiayment of land revenue, agri(njltural teii- 
anc}^ of various kinds, assessment to income tax, and 
in towns, payment of rent. To tliis are added an educa- 
tional qualification and certain speciial (pialifications 
designed to secure an adequate representation of 
women and the enfranchisement of apjiroximately 10 
per cent of the Depressed Classes. The Act provides also 
for the enfranchisement of retired, {lensioned and dis- 
charged otficers, non-commissioned officers and men 
of His Majesty's Regular Forces, and the creation of 
special electorates for the seats reserved for sjiecial 
inte^rests, such as labour, landlords and commerce. The 
individual qualifications vary according to the circum- 
stances of tlie different Provinces: but the general effect 
of the proposals is to enfranchise approximately the 
same classes and categories of the population in all 
Provinces. 

The jirovisions relating to the franchise are set out 



VI 


THE FRANCHISE 


97 


in the Sixth Schedule to the Act, and are divided into 
two groups. The first contains the genera] j)ro visions 
applicable to the wliole of British India; tlie second sets 
out the arrangements for the individual Provinces. 


( f E N ER AL P li ( ) V IS 1 0 N S 

The general provisions an^ based upon direct election 
l)y territorial constituencies in the case of the various 
communities, special arrangements being made for el(‘c- 
tion in the case of the constituencies whicli represent 
s})ecial interests. The Act does not contain details of the 
nature of the constituencies whicli are to rcdiirn women, 
of tlie allocation as between trade union and special 
labour constituencies of the seats allocated to labour, 
and of the (puilifications to l)e prescribed in the case of 
certain of the constituencies representing eommer(*e, in- 
dustry and landholders. At the time of the ])assing of the 
Act, these matters were still undcu* investigation in India. 

Under section 291 of and the lifth and sixth schedukis 
to the Act, however, His iMajesty in (\)uneil is em- 
])owered to make provision with respect to the regula- 
tion of tlie franchise for the Provincial Legislative 
Assemblies and (a)uncils. Ihirsuant to these provisions 
the (Tovernment of India (Provincaal Legislative 
Assemblies) Order, 11)3() (S.R. & ()., 1930, No. 415), 
and the Government of India (Provincial Legislative 
Councils) Order, 1936 (8.R. & O., 1930, No. 410), were 
made whereby the outstanding details of the provincial 
franchise were regulated. 

For the purpose of elections to Legislative Assemblies, 
each Province is divided into territorial constituencies. 
From these constituencies persons are chosen to fill — 
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(i) the general seats; 

(ii) the Sikh seats, if any; 

(iii) the Muhaminadan seats; 

(iv) the Anglo-Indian seats, if any; 

(v) the European seats, if any; and 

(vi) except in the case of Bihar, the Indian-Christian 
seats, if any. 

In the case of each class of constituency the total 
number of seats available is distributed between the 
constituencies l)y the assignment of one or more of the 
seats to each constitute ncy. 

Territorial constituencit\s are also tlie l)asis of elec- 
tions to the Legislative Councils. Each Province is 
divided into territorial (constituencies for tlie purpose 
of electing persons to fill- - 

(i) the general seats; 

(ii) the Muhammadan seats; 

(iii) the European seats; 

(iv) the Indian-Christian seats, if any. 

The system of distributing seats among these classes of 
constituencies is similar to that for the Legislative 
Assemblies. 

For every territorial constituenc^y, there is an elecct- 
oral roll, and every person who is, for the time being, 
included in the electoral roll for any such constituency 
is entitled to vote in that constituency. No person is 
to be included in the electoral roll for any territorial 
constituency unless he has attained the age of twent}^- 
one years and is either — 

(i) a British subject; or 

(ii) the Ruler or a subject of a Federated State; or 
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(iii) if and so far as it is so prescribed with respect to 
any Province, and subject to any prescribed con- 
ditions, the Ruler or a subject of any other Indian 
State. 

“Prescribed” means prescribed by His Majesty in 
Council or, so far as regards any matter which under 
the Act the Provincial Legislature or tlie Governor are 
competent to regulate, prescribed by an Act of that 
Legislature. 

No person is to be included in tlie electoral roll for a 
Sikh constituency, a Muhammadan constituency, an 
Anglo-Indian constituency, a European constituency or 
an Indian-Christian constituency unless he is a Sikh, a 
Muhammadan, an Anglo-Indian, a European or an 
Indian-Cliristian as the case may be. Inclusion in the 
electoral roll for any of the above constituencies results 
in exclusion from the electoral roll for a general cojistitu- 
ency in the Province. Paragraph 7 of the Sixth Schedule 
provides that no person is, in any Province, to vote at 
a general election in more than one territorial constitu- 
ency. A proviso adds that in any Province in which 
territorial constituen(;ies have been specially formed for 
the purpose of electing women members, nothing in 
Paragraph 7 is to prevent a person from being included 
in the electoral roll for, and voting at a general election 
in, one territorial constituency so formed and also one 
territorial constitiuaicy not so formed. 

Requirements as to Residencuc 

With respect to other matters material to qualifica- 
tions, there are different provisions for each Province. 
The extent of these differences is illustrated l)y the vary- 
ing provisions as to residence. 
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Madras.— In jMadras, for example, no person is to be 
qualified to be included in the electoral roll for a terri- 
torial constituency unless he has resided in a house in 
the constituency for a period of not less than 120 days 
in the previous financial year. A person is deemed , for the 
})urposes of the franchise in Madras, to reside in a house 
if he sometimes uses it as a s]eeping-plac;e; and a person 
is not deemed to cease to reside in a house merely be- 
cause he is absent from it or has another dwelling in 
whicli he resides, if lu^ is at liberty to return to the liouse 
at any time and has not abandoned his intention of 
returning. 

Bombay. — In Bombay a person is deemed to satisfy 
the r(>quirements as to residence — 

(tt) in relation to a Bombay city constituency, if he 
has for a period of not less than ISO days in the 
previous financial year resided in a house in the 
city of Bombay or in the Thana mahal or the 
South Salsette taluka; 

(/>) in relation to any otlu^r urban constitucuicy, if he 
lias for a period of not less than 180 days in the 
previous financial year resided in a liouse in the 
constituency or within two miles of its lioundary; 

(c) in the case of a rural (constituency, if he has for a 
jieriod of not less than 180 days in the previous 
financial year resided in a house in tlie constitu- 
ency or in a (contiguous (c()nstituen(cy of the same 
communal description. 

Be n GAD. — In Bengal the residential requirements 
differ from both those of Madras and Bombay. No one is 
qualified to be included in the electoral roll for any 
territorial constituency in Bengal unless he has a place 
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of resi(](3nce in that constituency. In the (-ase of a 
Caknitta constituency, the residential requirenients are 
satisfied if the elector has a place of residence in Cal- 
cutta and a place of business within the constituency. 
In the (3ase of a European (^onstituerujy, a jjorson may 
be included on the electoral roll if he is actually em- 
ployed anywhere in Bengal but is al)sent iiom Ikmgal 
on leave?. 


Women and the FiiANcairsE 

The drafting of the provisions of tlie Act relating to 
women’s franchise was a matter of some dilficultv. 
Undej* the joint operation of the Covernment of India 
Act 1915, and the (Government of India Act 1919, as 
already indicated, some 315,000 women were admitted 
to tlie franchise. '^I’he effect of such eulrn ittance was to 
establisli a ratio of women to men electors for the 
JTovincial Legislatures of approximately 1 : 20. The 
Statutory Commission commented on the necessity for 
im|)roving the status and extending the influence of the 
women of India. ‘‘The women’s movement in India’', 
the (k)mmission observed, “holds tlie key of progress, 
and the results it may achieve are incalculably great. 
It is not too much to say that India cannot rea(*h tlie 
position to which it aspires in the world until its women 
play their due part as educated citizens.” 

The provisions of the Act relating to women’s 
francliise have done much to further tlie realisation of 
those aspirations. Under the Act, the franchise has been 
extended to all women — 

(1) who possess a property qualification in their own 
right; 
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(2) wlio are the wives or widows of men with property 
qualifications; 

(3) who are the wives of men with a military service 
qualification for the vote; 

(4) who are the pensioned widows and mothers of 
Indian officers, non-commissioned officers and 
soldiers or members of the Regular forces or of 
any British India police force; 

(5) who have an educational qualification. 

In general, women qualified to vote, otherwise tlian 
in respect of a j)roperty qualification in their own right, 
are required to make an application to be j:)]aced on 
the electoral roll. This “application’' recjuirement, 
however, is to be dispensed with in the case of women 
qualified in respect of a husband’s proj)erty in Bengal, 
Bihar, Orissa, the Central Rrovinces and in urban areas 
in the United Provinces. 

It was estimated that these provisions would (a’eatci 
a male electorate of between 28,000,000 and 29,000.000, 
and a female ele(‘torate of over f), 900, 000. The corre- 
sponding figures under the Government of India Acts 
1915-1919 were 7,000,000 and 315,000; that is to say, 
14 per cent of the total population of India would be 
enfrancliised as compared with the 3 per cent under the 
old constitution. 

Of the scheme in its broadest aspect, the Joint Select 
Committee were able to report: “We are satisfied on 
the information before us that the proposals taken as 
a whole are calculated to produce an electorate re- 
presentative of the general mass of the population and 
one which will not deprive any important section of the 
community of the means of giving expression to its 
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opinions and desires. The proposals will in the case of 
most Provinces redress the balance between town and 
country, which is at the present time too lieavily 
weighted in favour of urban areas; they will secure a 
representation for women, for the l)e|)ressed Classes, 
for industrial labour and for s})ec;ial interests; and they 
will enfranchise the great bulk of the small landliolders, 
of the small cultivators, of the urban ratepayers, as 
well as a substantial section of the poorer classes.’’ 

fhasT Ej.ections undftii ^ruK Act 

In January and February 1937 the first elections under 
the Act were held. From the Command Paper (Cmd. 5589) 
presented to Parliament in November 1937 by the Secre- 
tary of State for India, it appears that the total electorate 
for the Provincial Legislative Assembhes was 30,137,914, 
and that there were 28,424,342 voters in the contested 
constituencies of whom 54-55 per cent polled. For the 
Provincial Legislative Councils there was a total electorate 
of 89,571; for the contested seats there were 70,240 voters 
of whom 71-20 per cent polled. 
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DISTRIBUTION OF LEGISLATIVE POWERS 

I. Sejjarafion of Potvers 

II . The Legislative Lists 

III. (:kwernor-(hmera Ordiria^^^^^ 

IV^ Failure of (hnsUtutiorial Machmery 
\ . Prevention of DiscriminaH^^ 

I. SEPARATION OF POWERS 

The establislifnent of IVovincial Autonomy and of a 
Federation necessarily results in a distribution of legis- 
lative powers between the Centre and the constituent 
units. Under the Act the following have legislative 
powers — 

(i) the Federal Legislature; 

(ii) the Provincial Legislatures; 

(iii) the Governor-General; and 

(iv) the Provincial Governors. 

In the constitutions of Canada and Australia, the 
problem of the distribution of legislative powers lias 
been partially solved by conferring upon one part of 
the lederation power to legislate on certain specified 
topics and reserving to the other the residual power of 
legislation. Thus, under the provisions of the British 
North America Act 1807, which established a Federal 
Government for Canada, the legislative activities of the 
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Provinces are strictly defined, the residuary legislative 
power being vested in the Dominion Government. In 
Australia, the States enjoy the residuar}^ power, while 
the {commonwealth Parliament has power to make laws 
with respect to thirty -nine enumerated subjects. 

Experience has shown that smdi a distribution of 
powcirs tends to promote litigation on the (piestion 
whether legislation on a particular subject falls within 
the competence of one legislature or the other. An illus- 
tration of the results attendant uj)on su(‘h litigation is 
provided by the (;ase of the Toronto Electric (Com- 
missioners Snider (1925, A.(J. 896), Under the British 
North America Act 18()7, section 92 (13), the Provincial 
Legislatures were given the exclusive right of legislating 
on matters affecting j)roperty and (avil rights in the 
Provinces. The Dominion Parliament passed an Act, the 
industrial Dispute's Investigation Ae^t 1907, which pro- 
vided that upon a dispute occurring between em])loyers 
and employees in certain large industries, the Minister 
for Ijabour for the Dominion miglrt a])])oint a Board of 
Investigation and (Conciliation. The Board was to make 
investigations, with power to summon witnesses and 
inspect documents and jiremises, and was to try to 
bring about a settlement; if no settlement resulted, the}^ 
were to make a report with recommendations as to fair 
terms, but the report w^as not to be binding upon the 
parties. After reference to a Board, a locik-out or strike 
was to be unlawful. The measure had proved of great 
value and worked well. After some years it was chal- 
lenged and the Judicial Committee of the Privy (Council 
had to decide, having regard to the provisions of the 
British North America Act, that it was not within the 
competence of the Dominion Parliament. 
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Experieistce of Canada and Australia 

Experience of the working of the Canadian and Aus- 
tralian constitutions has shown that there are certain 
matters which cannot be allocated exclusively either to 
a Central or to a Provincial J^egislature, and for which, 
though it is often desirable that the Provincial Legisla- 
ture should make provision, it is ec|ually necessary that 
the Central I.egislature should also have a legislative 
jurisdiction, to caiable it in some cases to secure uni- 
formity in the main {)rinciples of law throughout the 
country, in others to guide and encourage provincial 
effort, and in otliers, again, to provide remedies for mis- 
chiefs arising in the provincial sphere but extending or 
liable to extend beyond the boundaries of a single Pro- 
vince. InstaiK'es of tlie first are provided l)y the sulijecU 
matter of the Indian Codes, of the second by such 
matters as labour legislation, and of the third by legis- 
lation for the prevention and control of epidemic 
disease. In drafting the Act, it was necessary to guard 
against tlie uniformity of law which the Indian ('odes 
provided being destroyed or whittled away by the 
unco-ordinated action of Provincial Legislatures. On the 
other hand, it was equally necessary to recognise that 
local conditions vary from Province to Province, and 
that Provincial Legislatures ought to have the powder 
of adapting general legislation to meet the particular 
circumstances of a Province. 

II. THE LEGISLATIVE LISTS 

The dissipation of these various difficulties has been 
secured by the enumeration in two lists of the subjects 
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in relcation to which the Federation and the Provinces 
respectively are to liave ex(!lusive legislative jurisdic- 
tion; and the enumeration in a tliird list of the subjects 
in relation to which tlie Federal and each Provincial 
Legislature are to possess corKuirrent legislative powers — 
the ])owers of a Provincial Legislature in relation to the 
subjects in this list extending, of course, only to the 
territory of tlie Province. Details of tlie legislative lists 
are contained in the Seviaith Schedule to th(> Act and 
are set out in the Ap])endix. List I enumerates tlie 
exclusive Federal legislatives subjects; last 11, the ex- 
clusive Provincial legislative subjects; and List 111, the 
sulijects upon whicdi both the Fesdcsral Legislature and 
each I^rovincial Legislature are competent to legislate. 

The statutory allocation of eevxlusive [lowers is in 
sharp contrast with the legislatives reslations betw een the 
Provinces and the (ksntre estriblished under the old con- 
stitution. Under that (constitution the (ksntral Legisla- 
ture had the legal power to legislate on any subjeect, 
even tliough it was classified by rules under the Govern- 
ment of India Acts 11)15-1919 as a Provincial subject, 
and a Provincial Ix^gislaturc could similarly legislate 
for its own territory on any subject, even though it was 
classified as a Central subject; for the Act of each Indian 
l^egislature, Central or Provincial, reepiired the assent 
of the Governor-General, and, that assent having been 
given, the Government of India Act 1915, section 84, 
together with the Government of India Act 1919, 
section 16 (2), provided that ‘The validity of any Act of 
the Indian Legislature or any local Legislature shall 
not be open to (piestion in any legal proceedings on the 
ground that the Act affects a Provincial subject or a 
Central subject as the case may be’k 
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l\)SSrBILTTy OF Co]SFLICT 

Under the new (‘onstitntion, an enactment reguhiting 
a matter incJuded in the Federal List is only to be valid 
if passed by the Federal Ivegislatiire, and an enactment 
regulating a matter in tlu^ l^rovincial List is only to 1)0 
valid if it is passed by a Provincial Legislature; and to the 
extent to whicdi either Legislature invades the list of 
the otlier, its enactment will be vJtra vires and void. It 
follows that it will be for the (Courts to determine 
whether or not in a given enactment tlie Legislature has 
transgressed the boundaries set for it by the ap])ro- 
13riate list. 

The possil)ility of conflict between i^^ederal and 
l^rovincial legislation with respect to tlie subjects set 
out in the concurrent legislative list presented diflicult 
problems. Wliile it was necessary for the Centre to pos- 
sess in respect of the subjects included in the List a 
power of co-ordinating or unifying regulation, the sub- 
jects themselves are essentially provincial in character, 
and will be administered by the Provinc;es and mainly 
in accordance with Provincial policy. At the same time, 
it was clear that, if the concurrent legislative power of 
the Centre was to be effective in such circumstances, 
the normal rule would have to be that, in case of con- 
flict between a Federal and Provincial Act in the con- 
current field, the former was to prevail. The danger was, 
however, that an unqualified provision to that effect 
would enable an active Federal Legislature to oust 
Provincial jurisdiction entirely from the concurrent 
field. The device adopted to overcome these difficulties 
is contained in section 107, which provides as follows — 

107. — (1) If any provision of a Provincial law is 
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repugnant to any provision of a Federal law which 
theFederal Legislature isconi|)etent toenact, orto any 
provision of an existing Indian law with res])ect to 
one of the matters enumerated in tlie (A)n current 
Legislative List, then, subject to the provisions of this 
section, the Lederal law, whether pcissed before or 
after the Ih*ovincial law, or, as the case may be, the 
existing Indian law, shall prevail, and the ITovincial 
law shall, to the extent of the repugnan(\y, be void. 

(2) Where a IVovincial law with respect to one of 
the matters enumerated in the ( bm urrent Legislatives 
List (sontains any provision re])ugnant to the ])ro- 
visions ol an earlier Federal law or an existing Indian 
law with resj)ect to tliat matter, then, if the Pro- 
vincial law, having been reserved for the considera- 
tion of tlie (h)vernor-(leneral or for the signification 
of His Majesty b jsleasure, has received the assent of 
the (iovcsrnor-Leneral or of His Majesty, the Pro- 
vimu’al law shall in that Frovinee |>revail, but never- 
theless the Federal Legislature may at any time enact 
fuitlier legislation with respe(tt to the same matter: 

Provided that no Bill or amendment for making 
any ])rovision repugnant to any IVovincial law, 
which, Iiaving been so reserved, has received the 
assent of* the (h)vernor-(feneral or of His Majesty 
shall be introdiu^ed or moved in either ('haml)er of 
the Federal Legislature without the previous saiKdion 
of the (h)vernor ( ^bneral in Iiis discretion. 

(3) If any provision of a law of a Federated State 
is repugnant to a Federal law wliic^h < 3 xtcnds to that 
State, the Federal law, whether passed before or after 
the law of the State, shall prevail, and the law of the 
State shall, to the extent of the repugnancy, be void. 
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Consultation with Provincial Governments 

The Joint Select Committee perceived that, although 
the existence of this statu tor}^ rule would settle the 
validity of laws, it would not necessarily result in 
harmonious relations between the Centre and the 
Provinces. “We recognise”, reported the Joint Select 
Committee, “that, in practice, it will be impossible for 
the Centre to utilise its powers in the concurrent field 
without satisfying itself in advance that the (iovern- 
ments to whose territories a projected measure will 
apply are, in fact, satisfied with its j)rovisions and are 
prepared, in cases wliere it will throw extra burdens 
upon Provincial resources, to recommend to their own 
Legislatures the provision of the necessary supply; but 
w^e consider tliat the practical relationsliips which are 
to develop between Centre and Provinces in this limited 
field must be left to work themselves out by (con- 
stitutional usage and the influence of public opinion, 
and that no useful purpose would be served by attempt- 
ing to prescribe tliem by means of rigid legal sanctions 
and prohibitions. Nevertheless, we regard it as essential 
to satisfactory relations between Centre and Provinces 
in this field that the Federal Government, before 
initiating legislation of the kind which we are discussing, 
should ascertain provincial opinion by calling into con- 
ference with tliemselves representatives of the Govern- 
ments concerned. At the same time we recommend that, 
although no statutory limitations should be imposed 
upon the exercise by the Centre of its legislative powers 
in the concurrent field, the Governor-General should be 
given guidance in his Instrument of Instructions as to 
the manner in which he is to exercise the discretion 
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which is to be vested in him in relation to matters 
arising in the concurrent held.” 

Pursuant to tliis suggc'stion the draft Instrument of 
Instructions to the (rovernor-Ceneral states that before 
granting his ])revious sanction to tlie introduction into 
tile Federal Legislatur’c ol iiny Bill or aniendment 
wherein it is proposed to autlioi'ise tlie Federal (rovern 
inent to give directions to a Province as to tiie (‘arrying 
into execution in that Province of any Act oi' the 
Federal Legislature relating to a matter s|)ecified in 
Part I] of tile (concurrent lj(g^islati\a‘ List, the (Jovernor- 
(teneral should take caix^ to see that tlie Governments 
of the Provinc(?s vvliich would I>e atlvcted by any sucli 
measure luive been duly (‘onsulted u|)on the proposal, 
and upon any otlu'r j)rof)osals which may l>e contained 
in any su(‘h measure for the imposition of ('X])enditure 
upon the revenues of the Pro\o’nc('s. 

Residual I\)wer of Legislation 

The three legislative Lists cover a wide field, and it 
is difficult to conceive of a topic for wliicli provision is 
not made. It was perceiv^ed, however, first, that it was 
not possible to make the Joists exhaustive, and secondly, 
that future developments in Indian and World affairs 
might introduce subjects, not cTmtemplated at the time 
of the passing of the Act, which recpiired legislative 
regulation. It was clear that the Act would have to 
contain provdsions with res[>ect to the residual power of 
legislation, small though it might be. 8u(vh iirovisions 
are contained in section 1 04, w- hich enacds as follow^s — 

104. — (I) The Governor-General may by public 
notification empow^er either the Federal Legislature 
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or a Pro vincial Legislature to enact a law with respect 
to any matter not enumerated in any of the Lists in 
tlie Seventh Schedule to this Act, including a law 
imposing a tax not mentioned in any such list, and 
the executive authority of the Federation or of the 
Province, as the case may be, shall extend to the 
administration of any law so made, unless the 
0 o vernor-(I eneral otherwise directs . 

(2) In the discliarge of his functions under tin’s 
section the Governor-Ceneral shall act in liis dis- 
cretion. 

It will be observed that this section necessarily em- 
powers the (Governor-General not merely to allocate an 
unenumerated subject, but also, in so doing, to deter- 
mine conclusively that a given legislative project is not, 
in fact, covered by tlie enumeration as it stands, — a 
question whidi might well l)e o])cn to argument. The 
Ileport ol the Joint Select ( nnimittee suggested that in 
such circumstances the Governor-Generai should seek 
an advisory opinion from the Federal (Jourt. 

A State of J^mekoenoy 

It was perceived that it rniglit be advisable for the 
Federal Legislature to possess a reserve of legislative 
power in a time of crisis. Accordingly, section 102 pro- 
vides that, if the Governor-General has in his discretion 
declared by Proclamation that a grave emergency 
exists whereby the security of India is threatened, 
whether by war or internal disturbance, the Federal 
Legislature is to have power to make laws for a Pro- 
vince with respect to any of the matters enumerated in 
the Provincial Legislative List. A proviso adds that no 
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Bill or ainendTiient for these p!ir]>oses is to be intro- 
diieed or moved witliout the previous sanction of 
the Governor-General. Before giving liis sanction, the 
Governor-General should satisfy himself that the pro- 
vision proj)osed is a f)ro{)er provision in view of the 
nature of the emergeiKW- 

A Provincial Legislature may continue to exe^rcise its 
legislative f unctions despite the ])roclamation of a state 
of emergency. If, however, any provision of a Ih’ovincial 
law is repugnant to any provision of a Federal law which 
the Federal Legislature has power to make during the 
continuance of tlie emergency, the Federal law, whetlier 
passed before or after the IVovimaal law, is to |)revail, 
and the JVovincial law to the extent of the repugnanc3% 
but so long only as tlie Federal law continues to have 
ellect, is to be void. 

A Proclamation of Fmergency 

(a) may bc^ revoked by a subseepu^nt IVoclamation; 

(/>) is to be communicated forth witli to the Secretary 
of State and laid by him before each House of 
Parliament; and 

(c) is to cease to operate at the exj)iration of six 
months, unless before the expiration of that period 
it has been approved by Resolution of both Houses 
of Parliament. 

A law made by the Federal Legislature wliicli that 
Legislature would not but for the issue of a. Proclama- 
tion of Fmergency have been competent to make is to 
cease to have effect on the expiration of a period of six 
months after the l^roclamation has ceased to operate, 
except as respects things done or omitted to be done 
before the expiration of tliat period. 
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II/ESTRICTION OF JjEGISLATIVE POWERS 

The Act places a number of restrictions upon the 
exercise (jf legislative powers both by the Federal 
l.egislature and by the Provincial Legislatures. These 
restrictions are scd out in section lOS. which provides 
as follows — 

108. — (1) Unless the Governor-General in his dis- 
cretion thinks fit to give his previous sanction, there 
shall not i)e introduced into, or moved in, either 
Chamber of the Federal Legislature, any Bill or 
amendment which— 

(a) repeals, amends or is repugnant to any pro- 
visions of any Act of I^irliament extending to 
British India; or 

(h) repeals, amends or is repugnant to anj^ Gov- 
ern or- Generars or Governor's Act, or any ordi- 
nance promulgated in his discretion by the 
Governor-General or a Governor; or 

(c) affects matters as respects which the Governor- 
General is, by or under this Act, required to act 
in his discretion; or 

(d) repeals, amends or affects any Act relating to 
any police force; or 

(e) affects the procedure for criminal proceedings 
in which European British subjects are con- 
cerned; or 

U) subjects persons not resident in British India 
to greater taxation than persons resident in 
British India or subjects companies not wholly 
controlled and managed in British India to 
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greater taxation than eora])aiiie8 wholly con- 
trolled and managed tlierein; or 

([/) affects the grant of relief from any Federal tax 
on income in respect of income taxed or tax- 
able in the United Kingdom. 

(2) Unless the Governor-General in his discretion 
thinks fit to give his jaxvvioiis sanction, there shall 
not be introduced into, or moved in, a Chamber 
of’ a Provincial Legislature any Bill or amendment 
which — 

{a) repeals, amends or is repugnant to any pro- 
visions of* any Act of l^irliament extending to 
British India; or 

(/>) repeals, amends or is repugnant to any Gover- 
nor-Generars Act, or any ordinance promul- 
gated in his discretion by the Governor- 
General; or 

(c) affects matters as respects which the Governor- 
General is by or under this Act recpiired to act 
in his discretion; or 

(d) affects the procedure for criminal proceedings 
in which European British subjects are con- 
cerned; 

and unless the Governor of the Province in his dis- 
cretion thinks fit to give his previous sanction, there 
shall not be introduced or moved any Bill or amend- 
ment which — 

(i) repeals, amends or is repugnant to any Gover- 
nor’s Act, or any ordinance promulgated in his 
discretion by the Governor; or 
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(ii) repeals, amends or affects any Act relating to 
any police force. 

(3) Nothing in this se(ition affects the operation of 
any otlier provision in this Act which requires the 
previous sanction of the Governor-(;leneral or of a 
(governor to the introduction of any Bill or tlie mov- 
ing of any amendment. 

Bills kequiiuno Pkior Sanction 

Illustrations of provisions whic-h re(juire the previous 
sanction of the Governor-General or of a Governor to 
the introduction ol‘ any Bill or the niovingof any amend- 
ment in either the Federal Legislature or a Provincial 
Legislature, as the case may be, are afforded by — 

(i) sections 37 and 82. These sections relate to the 
introduction of Bills or tlie moving of amend- 
ments in either the Federal Legislature or a Pro- 
vincial Legislature, as the case may be, making 
provision for imposing or increasing any tax, or 
for regulating the borrowing of money and the 
like; and for declaring any expenditure to be ex- 
penditure charged on the revenues of the Federa- 
tion; 

(ii) section 126 (2), This section provides that the 
executive authority of the Federation is to ex- 
tend to the giving of directions to a Province as 
to the carrying into execution therein of any Act 
of the Federal Legislature which relates to a 
matter specified in Part II of the Concurrent 
Legislative List and authorises the giving of such 
directions. A Bill or amendment making pro- 
vision for these purposes is not to be introduced 
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into or moved in eitlier (Jliamber of the Federal 
Legislature without the previous sanction of the 
( j! o vern or - ( ^ eneral ; 

(iii) se(;tion 111, wJiich enacts that Bills in the 
Fede.ral J^('gis]ature affecting taxation in which 
the Provinces are interested are not to be intro- 
duced witliout tlie prior saru'tion of the (h)vernor- 
General . 

Section 110 imposes further restri(dions on letrislative 
powers. It provides as follows — 

110. Notinng in this Act sliall b(^ taken— 

(a) to affect the ])ower of ParliauK'nt to legislate 
for British India, or any j>art thereof; or 

(h) to em])ower tlu‘- J^kahu^al ]^(>gislature, or any 
P ro V i n c i a, I Legi si a t u re 

(i) to make a]iy law affecting the Sovereign 
or tlie Iloyal Family, or the Suectc'ssion to 
th(^ ('rown, or the sovereignty, dominion or 
suzerainty of tlu‘ Grown in any [)art of India, 
or the law of British nationality, or the 
AiTuy Act, the Air Forc^e Act, or the Naval 
Discipline A(‘t, or the law of Prize or Prize 
courts; or 

(ii) exce|)t in so far as is ex})ressly per- 
mitted by any subsequent provisions of this 
Act, to make any law amending any pro- 
vision of this Act, or any Order in Council 
made tliereunder, or any rules made under 
this Act by the Secretary of State, or by the 
Governor-General or a Governor in his dis- 
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crctioii, or in the exercise of his individual 
jiidgnient; or 

(iii) except in so far as is expressly per- 
mitted by any suljsequent provisions of this 
Act, to make any law derogating from any 
prerogative right of His Majesty to grant 
special leave to appeal from any court. 


Position of the States 

The foregoing observations have been directed solely 
to the legislative relations between the Federation and 
the Provinces. Tlu^ relations between the Federation and 
the States in this sphere are not, and cannot be, the 
same. The Act provides that -- 

101. Nothing in this Act shall be construed as em- 
powering the Federal Legislature to make laws for a 
Federated State otherwise than in accordance with the 
Instrument of Accession of that State and any limita- 
tions contained therein. 

The Report of the Joint Selecdy Committee pointed 
out tliat it will be competent for the States to exercise 
powers of legislation in relation to subjects enumerated 
as Federal subjects in their Instrument of x\ccession, 
with the proviso, now contained in section 107 (3) of 
the Act, that in the case of confli(;t between a State law 
and a Federal law on a subject accepted by the State 
as Federal, the latte)r wall prevail. 


HI. GOVERNOR.GENERALVS ORDINANCES 

Under the provisions of section 42 if at any time 
when the Federal Legislature is not in session the 
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Governor-General is satisfied that circumstances exist 
which render it necessary for him to take immediate 
action, he may promulgate such ordinances as the 
circumstances appear to him to require. A proviso adds 
that the Governor-General — 

(a) is to exercise his individual judgment as respects 
the promulgation of any ordinance under this 
section if a Bill (M>ntaining the same provisions 
would, under the Act, have required his previous 
sanction to its introducTion into the Legislature; 
and 

(/;) is not, without instructions from His Majesty, to 
promulgate any siu^h ordinance if he would have 
deemed it lujcessaiy^ to rciserve a Bill containing 
the same provisions for the signifi(‘ation of His 
Maj esty ’s pleas ure . 

An ordinance promulgated under this section is to 
have the same force and effect as an Act of tlie Federal 
Legislature assented to by the Governor-General, but 
every su(;h ordinance — 

(a) is to be laid before the Federal Legislature and is 
to cease to operate at the expiration of six weeks 
from the re-assembly of the Legislature, oi\ if 
before the expiration of that period resolutions 
disapproving it are })assed b}^ both (chambers, 
upon the passing of the second of those resolu- 
tions; 

(h) may be disallowed by the Crown; 

(c) may be withdrawn at any time by the Govern or - 
General. 

If and so far as any such ordinance makes any pro- 
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vision which the Federal Legislature would be in- 
competent to enact, it is to be void. 

It will be observed that the (xovern or- General can 
only exercise his powers under section 42 when the 
Federal Legislature is not in session. Section 43, how- 
ever, empowers the Governor-General at any time to 
promulgate ordinances if he is satisfied that circum- 
stances exist which render it necessary for him to take 
immediate action for the purpose of enabling him satis- 
factorily to discharge his functions in so far as he is 
required to act in liis discretion or to exercise his 
individual judgment. An ordinance promulgated under 
section 43 is to continue in operation for such period, 
not exceeding six months, as may be specified therein, 
but may, by a subsequent ordinance, be extended for a 
further period not exceeding six months. It is to have 
the same force and effect as an Act of the Federal 
Legislature but — 

{(i) may be disallowed by the Crown; 

{h) may be withdrawal at any time by the Governor- 
General; and 

{< ) if it is an ordinance extending a j^revious ordinance 
for a further period, is to be communicated im 
mediately to the Secretary of State and laid by 
him before each House of Parliament. 

If at any time it appears to the Governor-Geneu'al 
that for the purpose of enabling him satisfactorily to 
discharge his functions in so far as he is required to act 
in his discretion or to exercise his individual judgment, 
it is essential that provision should be made by legisla- 
tion, he may by message to both Chambers of the Legis- 
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lature explain the circumstances whicli in his opinion 
render legislation essential and either - 

{(i) enact forthwith, as a (tov(a*nor-(lenerars Act, a 
Bill containing such provisions as he considers 
necessary ; or 

{h) attach to his message a draft of the Bill which lie 
considers nece\ssary . 

Where the Oovernor-deneral attaches a draft to his 
message, he may at any time after the expiration of one 
month enact, as a Governor-Generars Act, the Bill pro- 
posed by lum to the Chambers either in tlie form of the 
draft communicated to tluau or witli such amendments 
as he deems necessary; but before so doing he is to con- 
sider any address which may have hevn prest^nted to 
him by eitlier Chamber with reference to the Bill or 
to any suggested amendments. A Governcir-Generars 
Act is to have tlu* same for(‘i‘ and eflect as an Act of the 
Federal Legislature. It may be disallowed liy the Crown. 

Every Governor-Generars Act is to be communi- 
cated to the Secretary of State and laid by him before 
each House of Parliament, 


IV. FAILURE OF (CONSTITUTIONAL MACHINERY 

The Act contains special provisions enabling the 
Governor-General to act promptly in the event of a 
breakdown of the constitutional machinery. Under 
section 45, if at any time the Governor-General is satis- 
fied that a situation has arisen in which the government 
of the Federation cannot be carried on in accordance with 
the provisions of the Act, he may, by Proclamation — 

(a) declare that his functions shall to such extent as 
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may be specified in the Proclamation be exercised 
by him in his discretion; 

(b) assume to himself all or any of the powers vested 
in or exercisable by any Federal body or authority. 

A Proclamation for these purposes may contain such 
incidental and (jonsequential provisions as may appear 
to the Governor-General to be necessary or desirable 
for giving effect to it, including provisions for suspend- 
ing in whole or in part the operation of any provisions 
of the Constitution relating to any Federal body. The 
Governor-General, however, is not enabled to assume to 
himself any of the powers vested in or exercisable by 
the Federal Court or to suspend, either in whole or in 
part, the operation of any provision of tlie Act relating 
to that Court. One Proclamation may be revoked or 
varied by another. 

When such a Proclamation is issued — 

(a) it must be communicated to the Secretary of 
State and laid by him before each House of Parlia- 
ment; and 

(/;) unless it is a Proclamation revoking a previous 
Proclamation, it is to cease to operate at the ex- 
piration of six months. 

It is provided, however, that, if and so often as a 
resolution approving the continuance in force of such a 
Proclamation is passed by both Houses of Parliament, 
the Proclamation, unless revoked, is to continue in 
force for a further period of twelve months from the 
date on which it would otherwise liave ceased to oper- 
ate. If at any time the government of the Federation 
has for a continuous period of three years been carried 
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on under such a Proclamation, tlien, at the expiration 
of such period, tlie Proclamation is to cease to have 
effect and the government of the Federation is to be 
carried on in accord arux^ with tlie provisions of the Act, 
subject to any anumdment of it wliich Parliament may 
deem it iiecc^ssary to make. If the ^ Govern or-General, 
by a Proclamation under section 45, assumes to himself 
any power of the F'ederal ia^gislature to make laws, any 
law made by him in the (exercise of that ])ouer is to 
continue to have effect notwithstanding the revocation 
or expiration of the l?roclamation. 

Jt is interesting to (*ompare these provisions with 
those contained in the Emergem^y Powers Act 11)20 
(10 & 11 Geo. V., c. 55) which a])plies to the United 
Kingdom, and enables the Exixuitive to rule by regula- 
tion after a Proclamation of Emergency has been made. 
This power is, however, subject to a stricter because 
moTXj immediate l^arli amentary control. 


Governors’ Ordinances 

All Governors have ]>owers, similar to those ])os- 
sessed by the Governor ()enc‘ral, to j)romulgate ordin- 
ances during recjt-sses of the Provincial J.egislatures 
and, at any time, wntli respect to certain subjtxds. In 
addition, they are empowered to enact Acts in cir- 
cumstances identical wdtii those under which the 
Governor-General (‘an exercise the same function in 
relation to the Federal Legislature. Section 93 provides 
that Governors may issue Proclamations in the event 
of a failure of constitutional machinery on practically 
the same terms as the Governor-General. The concur- 
rence of the latter, however, must be obtained before 
such a Proclamation can be made by a Governor. 
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W PREVENTION OF DISCRIMINATION 

Under the Act the Federal Legislature will enjoy 
practically complete fiscal freedom, with little in the 
nature of settled tradition to guide its relationship in 
fiscal matters with the United Kingdom. In these 
circumstances the Report of the Joint Select Committee 
recommended the inclusion of provisions for facilitating 
the transition from the old to the new conditions. 

Hence it comes about that the Governor-Ceneral is 
to have a special responsibility for the prevention of 
action which would subject goods of United Kingdom 
or Burmese origin imported into India to discriminatory 
or penal treatment. “But, as it is important”, reported 
the Joint Select Committee, “that the scope which we 
intend to be attached to the special responsibility so 
defined should be explained more exactly than could 
conveniently be expressed in statutory language, we 
further recommend that the Governor- General’s In- 
strument of Instructions should give him full and clear 
guidance. It should be made clear that the imposition 
of this special responsibility upon the Governor-General 
is not intended to affect the competence of his Govern- 
ment and of the Indian Legislature to develop their 
own fiscal and economic policy; that they will possess 
complete freedom to negotiate agreements with the 
United Kingdom or other countries for the secairing of 
mutual tariff concessions; and that it wall be his duty 
to intervene in tariff policy or in the negotiation or 
variation of tariff agreements only if, in his opinion, 
the intention of the policy contemplated is to subject 
trade between the United Kingdom and India to re- 
strictions conceived not in the economic interests of 
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India but with the object of injuring the interests of the 
United Kingdom/’ 

In addition to conferring this special responsibility 
upon the Governor-General, the A(it contains provisions 
for the prevention of discrimination against British 
trade in India. Section II J enacts that a British subject 
domiciled in the United Kingdom is to be exempt from 
the operation of so mucli of any Federal or Provincial 
law as — 

(a) imposes any restriction on the riglit of entry; or 

(b) imposes by reference to place ol' birtli, race, 
des(^ent, language, religion, domicile, residem^e or 
duration of residence, any disability, liability, 
restriction or condition in regard to travel, re- 
sidence, tlie acquisition, holding, or dis2)osal of 
property, the holding ol pul)lic olh(?e, or the cari*y- 
ing on ol any occupation, trade, business or 
profession. 

It is provided, however, tliat a provision, whether of 
the law^ of Britisli India or of the law of tlie I'nited 
Kingdom, which empowers any public ciuthority to 
impose quarantine regulations, or to exclude or dcqjort 
individuals, wherever domiciled, who appear to that 
authority to be undesirable persons, is not to be deemed 
a restriction on the right of entry. 

Ihere is reserved to the Governor-General and the 
Governors a power of suspending these piovisions if 
such suspension is necessary for the prevention of any 
gi'ave mena(;e to tlie peace or tranquillity of any part of 
India or for the purpose of comliating crimes ol‘ violence 
intended to overthrow the Government. 
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Photection of British Companies 

Section 112 prohibits the passing of financial rneasures 
which ciiscriininate against British subjects domiciled 
in the United Kingdom or Burma or companies incor- 
porated there. 

A law is to be deemed to discriminate against su(di 
persons or companies if it would result in any of them 
being liable to gi^eater taxation than that to which tliey 
would be liable if domiciled or incori)orated in British 
India. 

Under the provisions of section 113 a company in- 
corporated in the United Kingdom, when trading in 
India, is to be deemed to have complied with the pro- 
visions of any Indian law relating to tlie place of in- 
corporation of companies trading in India, or to the 
domicile, residence or duration of residence, language, 
race, religion, descent or place of birth, of the directors, 
shareholders, or of the agents and servants of such 
companies. Under section 114, British subjects domi- 
ciled in the United Kingdom wlio are directors, share- 
holders, servants or agents of a company incorporated 
in India are to be deemed to have complied with any 
conditions imposed by Indian law upon companies so 
incorporated, relating to the same matters. It was per- 
ceived, however, that there should be reciprocity be- 
tween India and the United Kingdom; and accordingly, 
it is provided that no company or person is to benefit 
from these sections if and so long as similar restrictions 
are imposed by or under the law of the United Kingdom 
in regard to companies incorporated in, and persons 
domiciled in, British India. 

Unde^r section 116, companies incorporated in the 
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United Kingdom and carrying on business in India are 
to be eligible for any grant, bounty or subsidy payable 
out of the revenues of the Federation or of a Province, 
for the encouragement of any trade or industry, to the 
same extent as companies incorporated in British India. 

A distinction, however, has been drawn between 
companies already engaged, at the date of the Act which 
authorises the grant, in that branch of trade or industry 
which it is sought to encourage, and companies which 
engage in it subsequently. In the case of the latter, 
under section llfi (2) an Act of the Federal Legislature 
or of a Provincial Legislature may require that the 
company shall not be eligible for any grant, bounty or 
subsidy under the Act unless and until — 

(a) the company is incoiqiorati^d by or under the 
laws of British India or, if the Act so provides, is 
incorporated by or under the laws of British 
India or of a Federated State; and 

(/>) such proportion, not exceeding one half, of the 
members of its governing body as the Act may 
prescribe are British subjects domiciled in India 
or, if the Act so provides, are either British sub« 
jects domiciled in India or subjects of a Feder- 
ated State; and 

(c) the company gives such reasonable facilities as 
may be so |)rescribed for the training of Jteitish 
subjects domiciled in India or, if the Act so pro- 
vides, of British subjects domiciled in India or 
subjects of a Federated State. 

Ships registered in the United Kingdom are not to 
be subjected by law in British India to any discrimina- 
tion whatsoever, as regards the ships, officers or crew, 
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or her passengers or cargo, to which ships registered in 
British India would not be subjected in tiie United 
Kingdom. Similar provisions are to apply in relation to 
aircraft. 

The Report of tlic Joint Select (yommittee pointed 
out that, notwithstanding these provisions against dis- 
crimination, it will still be the duty of tlie Governor- 
General and of tlie Governors to exer(‘ise their dis- 
cretion in giving or withholding their assent to Bills. 
’’And we think^', reported the Joint Selec't t'Ommittc^e, 
“that the Instrument of Instructions should make it 
plain . . . that it is the duty of the Governor J kmeral and 
of the Governors, in exercising their discretion in the 
matter of assent to Bills, not to feel tliemselves bound 
by the terms of the statutory prohibitions in relation to 
discrimination, but to withhold their assent from any 
measure which, though not in form discriminatory, 
would in their judgment have a discriminatory effect. 

. . . We further recommend tliat the Insti uments of In- 
structions of tlie Governor-General and the Governors 
should recpiire them, if in any case they feel doubt 
whether a particular Bill does or does not offend against 
the intentions of the Constitution Act in the matter 
of discrimination, to reserve the Bill for the significa- 
tion of His Majesty’s pleasure.” 

The existence of these statutory prohibitions results, 
it is submitted, in the possibility of Federal and Pro- 
vincial Acts being challenged in the Courts as being in- 
consistent with them and therefore ultra vires. 

Conventions with United Kingdom 

The Joint Select Committee reported tliat they con- 
sidered that a friendly settlement by negotiation was by 
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far the most appropriate and satisfactory method of deal- 
ing with the question of discrimination. Effect is given 
to this suggestion by section 118 , whi(*h provides that 
His Majesty, if satisfied that a Convention has been 
made between His Majesty's Covernment in the United 
Kiiigclom and i^Vnleral (lovernment covering the 
matters for which legislative provisions against dis- 
crimination have })(H‘n madiy and that the iiec^essary 
legislation for impJt^menting it has been jiassed by Par- 
liarmuit and by tlu^ Indian Legislature, is empowered to 
declare liy Ordei* in Coum^il that the statutoiy pro- 
visions in tile (Constitution Act an* not to apply so long 
as tlu* Convention (continues in force between the two 
(K>un tries. 



CHAPTER VIII 


THE FEDERATION AND ITS UNITS 

1. liela/iom 

II. Inter-Pr ovine M Ck)-operafio7i 

I. ADMINISTRATIVE RE1.ATI()NS 

The transformation of British India from a unitary into 
a hederal State necessitated a. c;omplete readjustment 
of the relations between the Federal and J’rovdncial 
Governments. Under the old constitution the Provincial 
Governments were subordinate to the Central Govern- 
ment and under a statutory obligation to obev its orders. 
But since under the Act the res])ective spheres of the 
Centre and of the Provinces are strictly (lelimited and 
the jurisdiction of each (exce.f)t in the concurrent field) 
excludes the jurisdiction of the other, it was necessary 
to include provisions for the establishment of a new 
nexus between the Federation and its constituent units. 

It will be remembered that the Federal .Legislature 
has power to enact legislation in Federal subjects which 
will have the power of law in every Province and, sub- 
ject to such reservations as may be contained in the 
Ruler’s Instrument of Accession, in every- State whicli 
is a member of the Federation. The administration and 
execution of these laws is to be vested in the Federation 
itself and in Federal officers. In the exercise of the 
executive authority of the h ederation in any Province 
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or Federated State regard is to be had to the interests of 
that Province or State. Under section 124, however, the 
Governor-General niay, with the (‘onsent of the Govern- 
nient of a Province or the Itnier of a Federated State, 
entrust either conditionally or uiu^onditionalJy to that 
(roverninent or .Ruler f uiKTions in relation to any matter 
to which the executive^ authority of the h'ederation ex- 
tends. Moreover, the Federal Legislature may delegate 
to the Provincial GovernuKuits and the Federated States 
the duty of executing and administeihig the law on be- 
half of the Ftxleral Govcaaiment. 

Under section 125 agreements may be made between 
tlie Governor-thuK'ral and the Ruler of a Federated 
State for the exercise by t he Ruler of i unctions in 
relation to the admin isfration in his State of any lav' of the 
Federal Legislature whi(-h applies to it. Any sucti agree- 
ments are to (*ontain provisions enabling tlie Governor- 
(xeneral to satisfy liimself, by inspection or otherwise, 
that the administration of the law to whicli the agree- 
ment relates is (‘arried out in accordance with the 
policy of the Federal Government and, if he is not 
satisfied with such administration, he may issue direc- 
tions to the Ruler. 

The next section provides as follows — 

126. — (1) The executive authority of every Province 
shall be so exercised as not to impede or prejudice the 
exercise of the executive authority of the Federation, 
and the executive authority of the Federation shall ex- 
tend to the giving of such directions to a Province as 
may appear to the Federal Government to be necessary 
for that purpose. 

Tlie executive authority of tlie Federation is also to 
extend to the giving of directions to a Province as to 
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tlie carrying into execution therein of ai\y Act of the 
Federal Legislature which relates to a matter specified 
in Part IT of the Concurrent Legislative last and author- 
ises the giving of such directions. A proviso adds that 
a Bill or amendment for these purposes is not to be 
introduced into or moved in either Cliamber of the 
Federal Legislature without the previous sanction of 
the Covernor-Cieneral. The executive authority of the 
Federation is also to extend to the giving of directions 
to a IToviruie as to the (jonstruction and maintenance of 
means of communication declared in the direction to be 
of military importance. 

Provision is made under section 126 (4) for a situa- 
tion in which a Provincial (Government has declined to 
carry out the directions which it has received from the 
lederal (Government. The (Governor-(Genei’al, acting in 
his discretion, may then issue as orders to the (G( 3 vernor 
of that Province either the directions previously given 
or those directions modified in sucjh manner as he thinks 
proper. Since the Governor of a Province has a special 
responsibility for securing the execution of orders law- 
fully issued by the Governor-(General, the issue of suc:h 
orders will impose upon the Governor the duty of 
acting in opposition to the policy and advice of his 
Ministers. 

In addition, the Governor-General is empowered in 
his discretion to issue instructions to the Governor of 
a Province as to the manner in which the executive 
power and authority in the ITovince arc to be exercised 
for the purpose of preventing any grave menace to the 
peace and tranquillity of India. 

Section 128 provides that the authority of every 
Federated State is to be so exercised as not to impede 



vrn 


THE EIT)EfiAT10N AND ITS UNITS 


133 


or prejiKiiee the exercise of the executive authority of 
the Federation as far as it is exercisable in the State by 
virtue of a law of the Federal Legislature which applies 
to it. If it a])pears to the (lovernor-General that the 
Huler of any Federated State has in any way failed to 
iVillil his obligations in this respect, the Governor- 
General, ac'ting in his discretion, may, after considering 
any representations made to him by tlie Ruler, issue 
su(*h directions to that Ruler as he thinks fit. Disputes 
as to wliethcr the executive authority of the Federation 
is exca’cisable in a State may be rel’erred, at the instance 
either of the Federation or of tlie Ruler, to the Federal 
(Jourt Ibr dc^tiirmination. 

Tlie Federal Government reserves control of broad- 
casting riglits in the I^rovinces and Federated Statens, 
l)ut they must not refuse unreasonably to entrust the 
Governments and Rulers with the pow(ir to construct 
and use transmitters and impose fees therefor, nor are 
the Federal Government to restrict the matter broadcast 
except in so far as such restriction may, in the opinion 
of the ( hivernor-General, be necessary for the prevention 
ol any grave menace to tlie peace and tranquillity of 
India or for the securing of the due administration of 
the reserva^d subjects. 


11. INTER -PROVINCIAL CO OPERATION 

As appears from (Chapter XI dealing with the Judica- 
ture, there has been established under tlie Act a Federal 
Court whic‘h is to have jurisdiction to liear disputes 
between Provinces involving the existence or extent of 
a legal riglit; but experience of the working of Federa- 
tions, both within and without the British Empire, lias 
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sliowii til at inter- provincial disputes of a non-Jegal 
cliaracter sometimes arise. The Joint Select Committee 
(ionsidered wliether it would not be desirable to jirovide 
some constitutional machiner\' for disjiosing of such 
diflerences. They ex])ressed the opinion that every 
efiort should be made to develop a system of inter- 
provincial conlerences, at vvliicli administrative pi*o- 
blems common to adjacent areas, as well as points of 
ditlerence, might be disimsscxl and adjusted. 

The Joint Select ('oramittee, however, did not con- 
sider it advisable that the constitution of an Iiiter- 
i^rovincial C'ouncil should be fixed in the Act itself, but 
recommended the indusion of provisions whidi would 
enable? such a council to be established in the future. 
Effect is given to this recommendation by tlie Act, which 
provides as follows — 

13o. If at any time it appears to His Majesty upon 
consideration of representations addressed to liini by 
the Governor-Ceneral that the public interests would 
be served by the establishment of an Inter-Provincial 
Coun(?il charged Avith the duty of — 

(а) inquiring into and advising upon disputes 
which may have arisen b€?tween Provinces; 

(б) investigating and discussing subjects in which 
some or all of the Provinces, or the Federa- 
tion and one or more of the Provinces, liave 
a common interest ; or 

(c) making recommendations upon any such 
subject and, in particular, recommendations 
for the better co-ordination of policy and 
action with respect to that subject, 
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it shall be lawful for His Majesty in Council to 
establish sucli a Council, and to define the nature of 
the duties to be peri’orinod by it and its organisation 
and procedure. 

An Order establisliing any such (4)uncil may make 
provision for representatives of Indian States to 
particij)ate in the work of the Comical . 

WaTEU SlM'FlJES 

Tlie Joint Select ('ommittee, however, iiointed out 
that tliere was one* mattei* with respead to wliich they 
were of opinion that specihe provision ought to be 
made. Under the old constitution, tlie (h)vernment of 
India jiossessed what rnaA' be called a general rigid to 
use and controU in the? public interc^st, the water sup- 
plies of tlie c.ountry as a wholes and ea(‘]i I^rovincc^ 
claimed a similar right ovea* its own water supjilv. 
“Water supplic's’' was a Provincaal subject for legisla- 
tion and administration, but the (Jentral Legislatui'e 
also liad pow'er to legislate with rc'gard to 

matters of inter-provinc‘ial conc'crn or affecting the 
relations of a Province with any other territory”. Ad- 
ministration of water supplies in a IVovincjo was re- 
served to the Covernor in Comical, and was therefore 
under the ultimate camtrol of the Secretary of State, 
with whom the final decasion rested when claims or 
disputes arose between one Provincial Covernment and 
another or oiic^ State and another, or betW'Cen a Prc 3 - 
vince and a States It was clear that the control of the 
Secretary of State could not cmitinue under the new 
constitution. 

Under the Act, where a dispute arises between two 
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units of the Fe(ieration witli respe(*t to an alleged use by 
one unit of its executive or legislativ^e powers in relation 
to water supplies in a manner detrimental to the inter- 
ests of the other, tlie aggrieved unit may complain to 
the (hivernord General. On tlie receipt of such a com- 
plaint, the Governor-Oeneral, unless he thinks fit sum- 
marily to reje(‘t it, is to appoint a Commission consist- 
ing of persons having special knowledge and experi- 
ence in irrigation, engineering, administration, hnam^e 
and law, for tlie ])ur[)ose of investigating and re|)orting 
upon tlie matter. After considering any report made 
to iiim by the Commission, the (Tovernor-General is to 
give 8U(*h decision and make such order as he may deem 
proper. The right is reserved to the Government of a 
I lovincC/ or the Ruler of a iState to rec]uest the Governor- 
General to refer the matter to His Majesty in Council. 
Any Act of a Provincial Legislature or of a State which 
is repugnant to an order of Mis Majesty in Council or the 
Governor-General in respect of water supplies is to be 
void to the extent of the repugnancy. 

Section 133 excludes the jurisdiction of the Federal 
Court and of any other Court in the case of any dispute 
which can be decided by the Governor-General. 

These provisions are not intended to extend to a 
case where one unit is desirous of securing the right to 
make use of water supplies in the territory of another 
unit, but only to the case of one unit using water to the 
detriment of another. 
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FEDERAJ. FINANC^E 

I. The PnMem 
Tl. The Soluiion 

II I. The Reserve Bank of India 

IV. Eeniissiom to the Stales 

1. THF PROBLEM 

As the Joint Selec t Conimittee ol)S(Tve(I in their Re- 
|)ort, the problcni of the aJJocation of resoiu c^es is nee(\s- 
sarily one of difhciilty in any Fech^ration, since two 
ditfercnt authorities — tljc (loverninent of the J^'edera- 
tion and the Government of the Unit each with in- 
dependent powers, are raising nione}' from tlje same 
body of taxpayers. 

British India, indeed, Jias already liad experience of a 
hederal system of linance. The (*oncltisions to w iiicli 
it has led, ac(;ording to tJie f joint Select Gommittee, are 
these — 


(a) That there are a few Province's wliere the avail- 
able sourctes of revenue are never lilvcly to be 
sulficient to meet any reasonable standard of ex- 
penditure. 

(b) That the existing division of lieads of revenue 
between Centre and Provinces leaves tlie Centre 
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with an iiikItic share of those heads which respond 
most readily to an ini})r()vement in economic con- 
ditions. 

In th(\se circnmstanc(\s there was a very strong 
claim by the ProviiK'cs for a substantial share in the 
taxes on income a claim which, as might be expected, 
had been pressed most vigorously ])y the more indus- 
trialised Provinces like Bombay and Bengal. 

Ihe Joint Select (V)mmittee reported that tlie pro- 
vincial claim to Income Tax had been given addcal 
impetus by the attitude of tlie States in the matter of 
direct taxation. 

The entry of th(' Statens into tlie Pech^ration”, they 
said, “removes, indeed, one very serious prolilem. The 
iiKudence of the sea-customs duties is upon the con- 
suineis in tlie Indian States and tlie consumers in 
British India alike; but the States have no say under 
the present system in the fixing of the tarifT. \VJth the 
continual rise for many years past in tlie level of the im- 
port duties, the States have pressed more and more for 
the allocation to them of a share in tlu^ proceeds of these 
duties. . . . With their entry into the Federation the 
States will take part in the deteiani nation of the Indian 
tariff, and their claim to a sliare in the proceeds dis- 
appears. 

But if their entry removes this major problem, it 
introduces another, though less formidable complication. 

It is obviously desirable that, so far as possible, all the 
Federal units should contribute to the resources of the 
Federation on a similar basis. Broadly speaking, no diffi- 
culty arises in the sphere of indirect taxation which con- 
stitutes some four-fifths of the central revenues; the 
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difficulty arises over direct taxation, that is to say, taxes 
on income/' 

It was pointed out that some of the federal expendi- 
ture would be for British India purposes only, such as 
subsidies to deficit British India Provinces. There had 
also been controversy on the question whetlier the 
service of part of the pre-Pederation debt should not fall 
on British India alone. Further, part of the j)roceeds of 
taxes on income is derived from subjects of Indian 
States; e.g. holders of Indian (Government securities and 
shareholders in British India companies. The States also 
make a contribution in kind to defencje of which there 
is no counterpart in the Provinces of British India. It 
seemed to the Joint Select (Committee both unnecessarv 
and undesirable to attempt any accurate balancving of 
these faxd-ors or to determine on a basis of this kind what 
share of the income tax could equitably be retained by 
the Federation. The difficulty was that the Federal 
C entre was unlikely, at least for some time to come, to 
be able to spare much, if anything, by way of fresh re- 
sources for the Provinces, apart from the pressing needs 
of deficit areas. 


Internat. (Customs Barriers 

The Joint Select Committee also drew attention to the 
power which the States already possess to impose cus- 
toms duties on their land frontiers. 

It is greatly to be desired", said the Committee, “that 
States adhering to the Federation should, like the Pro- 
vinces, accept the principle of internal freedom of trade 
in India and that the Federal (Government alone sliould 
have the power to impose tariffis and other restrictions 
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on trade. Many States, however, derive substantial re- 
venues Ironi customs duties levied at tlieir frontiers on 
goods entering the State from other parts of India. These 
duties are usually relerred to as internal customs duties, 
but in many of the smaller States are often more akin to 
octroi [a duty or tax levied on certain articles on their 
admission into a town] and terminal taxes than to cus- 
toms. In some of the larger States the right to impose 
them is specifically limited by treaty. 

“We recognise that it is impossible to deprive States 
of revenue upon which they depend for balancing their 
budgets and that they must be free to alter existing 
rates of duty to suit varying conditions. But internal 
customs barriers are in principle inconsistent with the 
freedom of interc'hange in a fully developed Federation, 
and we are strongly of the opinion that every effort 
should be made to substitute other forms of taxation 
for these internal (uistoms. The change must, of course, 
be left to the discretion of the States concerned as alter- 
native sources of revenue become available.’’ 

New Overhead Charges 
dhe Joint Select C'Ommittee were furnislied with an 
estimate of the new overhead charges which would re- 
sult from the adoption of the constitutional changes, 
that is to say, the additional expenditure required by 
reason {inter alia) of an increase in the size of the Le^gis- 
latures and electorates and the establishment of the 
F ederal (Jourt. It was estimated that these would amount 
to I crore (£562,500) per annum, attributable to the 
establishment of Provincial Autonomy, and another | 
crore attributable to the establishment of the Federa- 
tion. The Joint Select Committee understood that these 
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would be the onh^ fiesh burdens imposed upon the tax- 
payers of India as a direct result of tlie constitutional 
changes. 

Certain otlier factors, however, would affect the finan- 
cial position. First in importance was the se])aration of 
Burma, as a result of whi(*li it was estimated that the 
revenues of India would suffer a loss esiimated to be 
possibly as much as three crores (£2,250,000), less tlie 
yield of any revenue duties on im])oits from f^urma 
which might be introduced from the date of separation. 
Subventions to deficit IVovinces, it was pointed out. 
would also react on F^ederal finance. 

The general (ionclusion to which the Joint Select Com- 
mittee came was tliat, though no formidable new finan- 
cial burden would be thrown on the taxpa\airs of India 
as a wdiole as a direct result of the constitutional clianges, 
the necessity for giving greater elasticity to provincial 
resources, the subventions to the delicit IVovinces, and 
also the separation of Burma, WT)uId impose a further 
strain on the finances at the Centre. 

Such being, in brief, the problem of F^ederal finance 
under the new Constitution as visualised by the Joint 
Select Committee, it is interesting to see how it is dealt 
with under the statute. 


IT. THE SOLUTION 

A Ll.O C\AT10 N ( ) F ReSO CIKC ES 

Under section 137 of the Act the following duties and 
taxes are to be levied and collected by the Federation 

1. Duties in respect of su(;cession to property other 
than agricultural land. 
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2. Sucli stamp duties as are mentioned in the Federal 
Legislative List, that is to say, stamp duty in 
respect of bills of exchange, cheques, promissory 
notes, bills of lading, letters of credit, policies of 
insurance, proxies and receipts. 

3. rerminal taxes on goods or passengers carried by 
railway or air. 

4. Taxes on railway fares and freiglits. 

Federal Surcharge 

l!ut t})e net proceeds in any tinaiunal year of any such 
duty or tax, except in so far as they re])r(‘sent j^roceeds 
attributable to Chief tJonimissioners’ Provinces, arc not 
to form part of the revenues of the Federation. They 
are to be assigned to the 1‘rovinces and to the Federated 
States, if any, within which sucii duty or tax is leviable 
in that year, and be distributed among the Provinces 
and those States in accordance witli sucli jirinciples of 
distribution as may be formulated by Act. of the Federal 
Legislature. 

Power is, however, given tc) the Federal Legislature 
at any time to im^rease sucli duties or taxes by a sur- 
charge for hederal jiurposes. The whole proceeds of any 
such surcharge are to form part of the revenues of the 
Federation. 

The expression “revenues of the Federation” includes 
all revenues and public moneys raised or received by the 
Federation. 

Taxes on Lncome 

Under section 138 (1) taxes on income, other than 
agricultural income, are to be levied and collected by the 
Federation. 
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But a prescribed percentage of the net proceeds in 
any finarKaal year of any such tax, except in so far as 
they represent pro(;eeds attributable to (diief Coniinis- 
sioners’ Provinces or to taxes ])ayable in respect of 
Federal einolurnents, is not to form part of the revenues 
of tlie federation; it is to be assigned to tine Provinces 
and to the federated Statens, if any, within wljich such 
tax is leviable in that year, and distributed among the 
Provinces and those States in sucli manner as may be 
prescribed. 

In this section “taxes on income” does not include a 
corporation tax; “j)rescril)ed” moans ])rescribed by His 
Maje^sty in Council; “Fedcvral emoluments” includes ail 
emoluments and pensions payable out of the revenues 
of tile Federation or of the Federal Railway Authority 
in respect of which inc^ome tax is chargeable. 

There are two provisos to this subsection— 

(a) The percentage originally prescribed is not to be 
increased by any subseciuent Order in Council. 

(b) The Federal Legislature may at any time increase 
such taxes by a sur<‘harge for Federal purpose's 
and the whole proceeds of any sm-h surcharge are 
to form part of the revenues of the Federation. 

Thus under the subsection the percentage of income- 
tax proceeds earmarked for Provinces and Federated 
States will be fixed by Order in Council. Once fixed, it 
c^not be increased by any subsequent Order, so as to 
diminish the Central resources and necessitate a Federal 
surcharge. 

The White Paper proposed that a prescribed percent- 
age, not being less than 50 per cent nor more than 75 per 
cent of the net revenues derived from taxes on income as 

L 
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specified in the section should be assigned to the Gov- 
ernors’ Provinces; and that provision should be made 
enabling this arrangement, with such modifications as 
might be found necessary, to be extended to State mem- 
bers of the Federation, li’urther, it was i)roposed that 
for each of the first tliree years after the commencement 
of the Act the Federal Government sliould be entitled 
to retain in aid of Federal revenues out of the moneys 
which would otherwise be; a.ssign(!d to tlu; Proviiues (the 
amount distributed to the Provinces being eorrespond- 
ingly reduced) a sum to be prescribed, and for each 
of tlie next seven years a sum which should be in any 
year less than that retained in the previous year by 
an amount equal to one-eighfh of the sum originally 
prescribed. But the Governor-Gemwal was to be em- 
powered in his disertdion to suspend these reductions 
in whole or in part if, after consulting tlie Federal and 
Provincial Ministers, he was of opinion that their con- 
tinuance for the time being would endanger the financial 
stability of the Federation. 

The Joint Select Ct)mmittee, on the other hand, saw 
little or no prospect of the possibility of fixing a higher 
percentage than 50 per cent, and they considered there 
was an obvious difficulty in prescribing in advance a 
time-table for the j)rocess of transfer, even though 
power was reserved to the Governor-General to suspend 
the process (or, as they assumed, its initiation). The 
facts indicated that for some time to come the Centre 
was unlikely to be able to do much more than find the 
funds necessary for the deficit Provinces; and that an 
early distribution of any substantial part of the taxes on 
income was improbable. The Committee thought it pre- 
ferable to leave the actual period for the process of 
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transfer, wliieh Die White Paper projxised should be 
tliree and seven years, to he deterniincd by Order in 
Council in the light of eireuinstaneivs at the time rather 
than to fix them l)y statute. 


Retention of Prescribed Sums 

That in feet is how tlie matter is dealt with by 
the statute. Under section 138 (2) the Federation is 
empowered to retain out of the moneys assigned to 
Provinces and States — 

(a) in eacli year of a prescril)ed ])oriod such sum as 
may be prescribed; and 

(h) in each year of a, further prescribed period a sum 
less than that I’ctained in tlie prec-eding year by 
an amount, being the same amount in eac^h year, 
so calculated that tlie sum to be retained in the 
last year of the pi'riod will lie equal to tlie amount 
of each such annual reduction. 

Ihit it is provided that — 

(i) neither of the periods originally prescribed shall 
be reduced by any subsequent Order in (liuncil; 

(ii) the Governor-General in his discretion may in any 
year of the second jirescribed period direct that 
the sum to be retained by the Federation in that 
year shall lie tlie sum retained in the preced- 
ing year, and tliat tlie seciond prescribed period 
be correspondingly extended, but he shall not 
give any such direction except after consultation 
with such representatives of Federal, Provincial 
and State interests as he may think desirable, 
nor shall he give any such direction unless he is 
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salisHed that the maintenance of tiie financial 
stability of the Federal Government requires him 
so to do. 

W hci'e an Act ol the Federal J.(egislature imposes a 
surchaigc lor hederal [uirposes, the Act is to provide 
for the payment by each Federated State in which taxes 
on income are not leviable by tlie Federation of a 
contribution to the revenues ol the Federation assessed 
on such basis as may be prescribed. 

GOKrORATlON d’AX 

Section 13!) of the Act deals with Corporation Tax, 
which is included in tlie Federal J.egislative List. In 
conformity with the White i’ajier proposal this section 
provides that (corporation Tax shall not be levied by 
the Federation in any Federated State until ten years 
have elapsed from the establishment of the Federation. 
It also reserves to any State which prefers that com- 
panies subject to the law of the State should not be 
directly taxed the right itsell to contribute an equiva- 
lent sum to the Federal fisc. If the Ruler of a State is 
dissatisfied with the determination as to the amount of 
the contribution payable by his State in any financial 
year, he may appeal to the Federal Court. 

('orporation Tax” is defined as meaning “any tax 
on so much of the income of companies as does not 
represent agricultural income being a tax to which the 
enactments requiring or authorising comjianies to make 
deductions in respect of income tax from payments of 
interest or dividends, or from other payments represent- 
ing a distribution of profits, have no application.” 
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Salt Excise and Export Duties 

Section 140 provides that duties on salt, Federal 
duties of excise and export duties are to be levied and 
collected by the Federation. But if an Act of the 
Federal Legislature so provides, there are to be paid 
out of the revenues of the Federation to tiie Ihovinces 
and to the bedeiated States, if any, to wliich the Act 
imposing the duty extends, sums ecpiivTilent to the 
whole or any part of the net proceeds. Those sums are 
to be distributed among tlie Provinces and those States 
in accordance with such ])rinciples of distribution as 
may be formulated by such Act. 

It is provided, however, that one-half, or such greater 
proportion as His Majesty in Council may determine, 
of the net proceeds in each year of any export duty on 
jute or jute products shall not form part of the revenues 
of the Federation but shall be assigned to the Provinces 
or federated States in which jute is grown in proportion 
to the respective amounts of jute grown therein. 

Prior Sanction of GovERNOR-fiJENERAL 

Under section 141 no Bill or amendment is to be 
introduced or moved in either Cliamber of the Federal 
Legislature except with the previous sanction of the 
Governor-General in his discretion which — 

(i) imposes or varies any tax or duty in which 
Provinces are interested - tliat is to say, a tax 
or duty the whole or part of tlie net proceeds 
whereof are assigned to any Province; or 

(ii) varies the meaning of the expression “agri- 
cultural income” as defined for the jiurposes of 
the enactments relating to Indian income tax; or 
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(iii) affects the principles on which moneys are or 
may be distributable to Provinces or States; or 

(iv) imposes any such Federal surcharge as is men- 
tioned in sections 137 and 138. 

It is further provided that the Governor-General is 
not to give his sanction to the introduction of any Bill 
or the moving of any amendment imposing in any year 
any such Federal surcharge unless he is satisfied “that 
all practicable economies and all practicable measures 
for otherwise increasing the proceeds of Federal taxa- 
tion or the portion thereof retainable by the Federation 
would not result in the balancing of Federal receipts 
and expenditure on revenue acc^ount in that year”. 


Federal and Provincial Lists 

It is interesting to contrast tlie financial subjects 
included in the Federal Legislative List with those 
included in the Provincial Legislative List: 


FEDERAL LIXIISLATIVE LIST 
Duties of customs, including export duties. 

Duties of excise on tobacco and other goods manu- 
factured or produced in India except — 

(a) alcoholic li(j[uors for human consumption; 

(b) opium, Indian hemp and other narcotic drugs 
and narcotics; non-narcotic drugs; 

(c) medicinal and toilet preparations containing 
alcohol or any substance included in (6). 

Corporation tax. 

Salt. 
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Taxes on income other tlian agricultural income. 

Taxes on the capital value of the assets, exclusive 
of agricultural land, of individuals and companies; 
taxes on the capital of companies. 

Duties in i‘es|ject of succession to })ro])erty other 
than agricultural land. 

The rates of stamj) duty in res])ect of bills of ex- 
cihange, ehecpies, promissoi’y notes, bills oi’ lading, 
letters of ci’edit, ])oliejes of insurance, proxies and 
receipts. 

Terminal taxes on goods or passengers (;arried by 
railway or air; taxes on railway fares and freiglits. 


PROVINCIAL l.KGISLATIVE LIST 

Land revenue, iiK^luding the assessment and col- 
lection of revenue. 

Duties of excise on the following goods manufac- 
tured or produced in the Ih-ovince and countervailing 
duties at the same or lower rates on similar goods 
manufactured or luoduced elsewhere in India — 

(a) alcoholic liquors for liuman consumption; 

(b) opium, Indian hemj) and otlier narcotic drugs 
and narcjotics; non-narcotic; drugs; 

(c) medicinal and toilet preparations containing 
alcohol or any substance included in (6). 

Taxes on agricultural income. 

Taxes on lands and buildings, hearths and windows. 

Duties in respect of succession to agricultural land. 

Taxes on mineral rights subject to any limitations 
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imposed by any Act of the Federal Legislature re- 
lating to mineral development. 

Capitation taxes. 

Taxes on professions, trades, callings and employ- 
ments. 

Taxes on animals and boats. 

Taxes on the sale of goods and on advertisements. 

Cesses on the entr^^ of goods into a local area. 

Taxes on luxuries, including taxes on entertain- 
ments, amusements, betting and gambling. 

The rates of stamp duty in respect of documents 
otlier than those specified in tlu^ j)rovisions of tlie 
Federal J^egislative List with regard to rates of stamp 
duty. 

Dues on j)assengers and goods carried on inland 
waterways. 

Tolls. 

No burden is to be im})osed on the^ revenues of the 
federation or the Provinces excej)t for the pur])oses of 
India. 


III. THE RESERVE BANK OF INDIA 

The White Paper proposals relating to responsibility 
for the finance of the Federation were based on the 
assumption that before the first Federal Ministry came 
into being a Reserve Bank, free from political influence, 
would have been set up by the Indian Legislature and 
be already successfully operating. 

For the purpose of constituting it the Indian Legisla- 
ture passed The Reserve Bank of India Act 1934 (Act 
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No. 1 1 of 19‘M). The Bank was duly set up in accordance 
with the provisions of this Act. Its business is to regu- 
late the issue of Banlv-notes and the keeping of re- 
serves with a view to securing monetary stability in 
British India and generally to operate the currency and 
credit system of the country to its adv^antage. The ori- 
ginal share capital of the Bank is five crores of rupees 
(£3,750,000) divided into shares of one hundred rupees 
each. Separate registers of shareholders are to be main- 
tained at Bombay, Cahmtta, Delhi, Madras and Ran- 
goon. The general superintendence and direction of the 
affairs and business of tlie Bank are entrusted to a Cen- 
tral Board of Directors, consisting of a Governor and 
two 1 )(>])vitv' (h)vernor‘s a|)])ointed by the Governor- 
Gcjieral in CouiH'il, four l)ire(d<ors nominated by tlie 
(fovernor-Chnieral in C()iincil, eiglit Directors elected 
on belialf of tlie sharc'liolders on the various r(‘gisters, 
and one (f o\a‘rnment ofTi(a'al nominated by the Governor- 
General in CouiH'il. 

“Reliance on the Bank to play its due part in safe- 
guarding India’s financial stability and credit clearly 
demands”, said the Select Joint Committee, “ that at all 
events its essential features should be protected against 
amendments of the law which would destroy their 
effect for the purpose in view.” 

The British l.egislature has enacted — by section 152 
of the new Act — that the Governor-General is to exer- 
cise the following functions in relation to the Bank in 
his discretion — 

(a) the apjiointment and removal from office of the 
Governor and Deputy-Governors of the Bank, the 
approval of their salaries and allowances, and 
the fixing of their terms of office; 
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(h) the api;)ointnient of an officiating Governor or 
Deputy-Governor of the Bank; 

(c) tlie supersession ol the Central Board of the Bank 
and any action consequent thereon; and 

(d) the liquidation of the Bank. 

In noininating directors ot the Bank and in removing 
fiom office any director nominated by him the Governor 
General is to exercise his individual judgment. 

Further, it is provided by section 153 that no Bill or 
amendment which affects the coinage or currency of 
tlie federation or the constitution or functions of the 
Bank is to be introduced into or moved in either 
Chamber of the Federal Legislature without the previous 
sanction of the Governor-General in his discretion. 


IV. BEMISSION8 TO THE STATES 

The Joint Select Committee pointed out that tlm 
entry ol the States into the Federation involved some 
complicated financial adjustments, mainly in respect of 
tributes and ceded territories. These adjustments were 
examined in the Report of the Indian States Enquiry 
Committee 1932 (Cmd. 4103); and the}^ are dealt with 
by section 147 of the Act. 

This section contains provisions whereby His Majesty, 
in signifying his acceptance of the Instrument of Ac- 
cession of a State, may agree to remit over a period not 
exceeding twenty years from the date of the accession 
of the State to the Federation any cash contributions 
payable by that State. 

Ihe section further provides that where any terri- 
tories have been voluntarily ceded to the Crown by a 
Federated State before the passing of the Act — 
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(а) in return for specilie military guarantees; or 

(б) in return for the diseharge of tlie 8tate from 
obligations to provide militar^^ assistance, 

there are, if His Majesty, in signifying his accej)tance 
of the Instrument of Ai^cession oi that State, so directs, 
to be paid to that State (but in the first-mentioned case 
on condition that such guarantees are waived) such 
sums as, in the opinion of His Majesty, ought to be 
paid in respect of any su(-h (t(^ssion. 

Everv' such agreement or direction is to lie sucli as to 
secure that no suidi remission or jiayment sliall be made 
until the IVovinces liave begun to receive moneys under 
section 138 (relating to taxes on income). In the case 
of a remission it is to be complete belore the expira- 
tion of twenty years ifom the date ol the aci'cssion to 
the Federation of the State in question, or before tlie 
end of tlie second presialbed period rcl erred to in 
section 138 (2), whichever first occurs. 

No such contribution is to lie remitted liy virtue of 
any such agreement save in so far as it ex(*eeds the 
value of any privilege or immunity enjoyed by the 
State. In fixing the amount of any payments in respect 
of ceded territories, account is to be taken of the value 
of any such privilege or immunity. 

The section is to apply in the (uise of any casli con- 
tributions the liability for whiidi lias lieen dis(*harged 
by payment of a capital sum or sums. Accordingly His 
Majesty may agree that tlie capital sum or sums so paid 
shall be repaid cither by instalments or otiierwise, and 
such repayments arc to be deemed to lie lemissions for 
the purposes of the seidion. 

In this section “cash contributions” means — 
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(«) periodical contributions in acknowdedgment of the 
suzerainty of His Maje.sty, including contribu- 
tions payable in connection with any arrangement 
tor the aid and protection of a State by His 
Majesty, and contributions in commutation of 
anj, obligation of a State to provide military 
assistance to His Majesty, or in respect of the 
maintenance by His Majesty of a special force for 
service m connection with a State, or in respect 
of the maintenance of local military forces or 
police, or in respect of the expenses of an agent; 

(b) periodical contributions fixed on the creation or 
restoration of a State, or on a re-grant or increase 
of territory, including annual payments for grants 
of land on perpetual tenure or for equalisation of 
the value of exchanged territory; 

(c) periodical contributions formerly pa.yable to 
another State but now payable to His ATajesty by 
right of conquest, assignment or lapse. 

“Privilege or immunity” means any such right 
privilege, advantage or immunity of a financial char- 
acter as IS hereinafter mentioned (not being a right 
privilege, advantage or immunity surrendered upon the 
acce^ion of the State, or one which, in the opinion of 

IS Majesty, for any other reason ought not to be taken 
into account), that is to say— 

(a) rights, privileges or advantages in respect of, or 
connected with, the levying of sea customs or the 
production and sale of untaxed salt; 

(h) sums receivable in respect of the abandonment or 
surrender of the right to levy internal customs 
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duties, or to produce or luanufacture salt, or to 
tax salt or other commodities or goods in transit, 
or sums receivable in lieu of grants of free salt; 

(c) the annual value to the Ruler of any privilege or 
territory granted in respcc^t of tlie abandonment 
or surrender of any such right as is mentioned in 
the last j)receding paragraph; 

(d) privileges in res])ect of free service stamps or 
the free carriage of State mails on government 
business; 

(e) the privilege of entry free from customs duties of 
goods imported l)y sea and transported in bond to 
the State in question; and 

(/) tlie right to issue currency notes. 

Tfrr: Sei^auatjon of Rfrma 

With the view to preventing undue disturbance of 
trade in the ])eriod immediately following the sej)aration 
of India and Burma, and with a view to safeguarding 
the economic interests of Burma during tliat period, it 
is provided by section KK) that His Majesty in (Council 
may give such directions as he thinks fit for those pur- 
poses with respect to the duties which are, while the 
Order is in force, to be levied on goods imported into or 
exported from India or Burma and with respect to 
ancillary and related matters. FI fleet w^as given to this 
section by the India and Burma (Trade Regulation) 
Order 1937 (S.K. & ()., 1937, No. 208), which pro- 
vides, in substance, that the customs duties leviable 
before the separation on goods imported to or exported 
from either territory sliall remain the same. 


CH APTER X 


FEDEJiAL RAILWAY AUTHORITY 

-I. I’ wnctioHS o,nd Coniposiiiou 
IJ. The Railway Tribunal 

1. FUNCTIONS AND COMPOSITION 

The making of provision foi' the control of railways is a 
recurrent problem in the (jstablisbmont of a Federation. 
The experience of the Commonwealth of Australia, 
where the railways have been constructed to meet the 
needs of the constituent States rather than the Federa- 
tion, seemed to indiciate the necessity of Federal control. 
Tlic White Paper suggested that, while the Federal 
(Tovernment and Legislature should exercise a general 
control over railway policy, the actual administration 
of the railways in India (including those worked by 
companies) should be placed by the Constitution Act 
in the hands of a statutory Railway Authority. 

^ This scliemo was adopted in the Report of tlie Joint 
Select Committee and effect is given to it by section 
181 , which provides that the executive authority of the 
Pederation in respect of the regulation, construction, 
maintenance and operation of railways is to be exer- 
cised by a Federal Railway Authority. Tlie executive 
authority of the Federation is defined as extending to 
the organisation of undertakings which are ancillary 
to the maintenance of railways. Hence it follows that 

I5G 
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the F^edcraJ Ilailway Authority can establish road ser- 
vices or enter into agreements vith other l)odies to run 
road s€Tvieos in (connection with their railways. Rut, 
notwithstanding this |)rovision, the l^ccderal Govc'rn- 
ment or its officers are to pcirhjrni in regard to the con- 
struction, e<|uipment and oi)cration of railways such 
functions for securing tlie safety i)oth of members of 
the public and of persons operating the railvaiys, includ- 
ing the holding of inquii-ies into the causes of accidents, 
as, in the opinion of the Federal (h)verTiment, should be 
performed by ])ersons independent of the Authority and 
of any railway a(iministration. 

Section 183 provides that the Federal Railway 
Authority, in discharging their functions under tlie 
Act, are to act on business principles, diu' I’egard being 
had by them to the interests of agriculture, industry, 
commerce and the general public, and, in particular, 
are to make proper provision for meeting out of their 
receipts on revenue account all expenditure to wliicJi 
such receipts are a,j)j)licable under the provisions of the 
Act. In the discliargc of tlieir functions they are to be 
guided by such instructions on questions of policy as 
may be given to them by the Federal Government. If 
any dispute arises as to whether a (piestion is or is 
not a question of policy, the decision of the Governor- 
General in his discretion is to be final. 

The powers which the Governor-General possesses 
of taking action in virtue of his special responsibilities 
and in respect of the reserved subjects extends to the 
giving of directions to the Railway Authority; and, since 
this Authority is a Federal Authority, in the event of 
a breakdown of the Constitution he may assume to 
himself their powers. 
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Except ill such classes of cases as may be specified in 
regulations to be made by the Federal Government, the 
Ilailvvay Authority is not to acquire or dis{)ose of any 
land, and, when it is necessary for them to a{*qiiire 
compulsorily any land for the purposes of their func- 
tions, the I^ederal Government is to cause that land to 
be aciquired on their behalf and at tlieir expense. 

Under the joint operation of section 185 and the 
eighth schedule to the Act, the Federal Railway 
Authority is to be a body corporate wliich may sue and 
be sued in that name and in the like manner and in the 
like cases as a eom])any operating a railway may sue 
and be sued. (.k)n tracts made l)y or on belialf of the 
Authority are to be enforceal)le by or against the 
Authority and not the Federation. 

The members of the Federal Railway Autliority are 
to be appointed partly by the Governor-General in his 
discretion, and partly by tlu^ Fedeial (loveriiment. No 
person is to be qualified to be aj)j)oint(Hl a memlxir of 
the Railway Authority unless: (a) he has had experierux? 
in commerce, industry, agriculture, finance, or ailmini- 
stration, or (h) he is, or within the twelve months last 
preceding, has been: (i) a member of the Federal or any 
Provincial Legislature; (ii) in the service of tlie Crown 
in India; or (iii) a railway ollicer in India. 

The head of the executive staff of the Federal Itailw ay 
Authority is to be a Chief Railway ( Vmimissioner. He 
is to be a person wdtli experience of railw ay administra- 
tion, and wall be appointed by the GovernorAhmeral, 
exercising his individual judgment, after consultation 
with the Authority. The (ffiief Railway Commissioner 
is to be assisted by a Financial Commissioner appointed 
by the Federal Government. Further, the Authority, 
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upon the recommendation of the Chief Railway Com- 
missioner, may appoint additional Commissioners. 
Though not members of the Autliority, tlie Chief ftail- 
way Commissioner and the Finandal (Commissioner are 
to liave the right to attend all its meetings. 


II. THE RAILWAY TRIBUNAL 

The Railway Authority and every Federated State 
are to exercise their powers in relation to the railways 
with which they are respectively concerned so as to 
afford all reasonable facilities for the receiving, forward- 
ing, and delivery of traffic ufoon and liom those rail- 
ways, and so as to secure that there shall be between 
one railway system and another no unfair discrimination 
by the granting of undue preferences or otherwise and 
no unfair or uneconomic competition. Complaints that 
these provisions have not been complied with are to be 
made to and determined by a body called the Railway 
Tribunal. 

If the Railway Authority, in the exercise of any execu- 
tive authority of the Federation in relation to inter- 
change of traffic or maximum or minimum rates and 
fares or station or service terminals, give any direction 
to a Federated State, the State may complain that 
the direction discriminates unfairly against the railways 
of the State or imposes on the State an obligation to 
afford facilities which are not in the circumstaiKies 
reasonable. Such complaints are to be determined by 
the Railway Tribunal. 

The composition and jurisdiction of this Court is pro- 
vided for by section 196. It is to consist of a President 
and two other persons to be selected to act in each case 
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by the Governor-General from a panel of eight persons 
appointed by him and having railway, administrative 
or business experience. The President is to be such one 
of the judges of the Federal Court as may be appointed 
for the purpose by the Governor-General after consulta- 
tion with the Chief Justice of India. 

The jurisdiction of the Tribunal is to adjudicate upon 
the complaints mentioned and upon objections raised 
with respect to the construction or reconstruction of 
railways. For the j)urpose of exercising this jurisdiction 
the Tribunal may make such orders, inc^luding interim 
orders, orders varying or discliarging a direction or 
order of the Federal Railway Authority, orders for the 
payment of compensation or damage and of costs, and 
orders for the production of documents and the attend- 
ance of witnesses, as the circumstaiu'cs of the case may 
require; and it is to be the duty of the Railway Authority 
and of every Federated State and of every |)erson or 
authority affected to give effect to any such order. 

An appeal is to lie to the Federal Court from any de- 
cision of the Railway Tribunal on a question of law. 
Judgment of the Federal Court on the hearing of such 
appeal is to be final. 
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r. IVie Federal Court 
iJ. The High (Jour Is in BrifCh India 
IJL IHstricl Judges 
IV. The uhordinaie J udicw^ 

1. THE EEDEKAL (:.H)UKT 

i\ I'F.DKKAL (V)urt has establislied uiidei’ the Act. 
As was pointed out in tlie Report of the Joint Select 
( V)ininittee, it is an essential element in a Federal Con- 
stitution. 'Jt is at once the interj>reter and guardian of 
the Constitution and a tribunal for tlie determination 
of disputes between tlie constituent units of the Federa- 
tion.” 

The Covernment of India (( V)mmencement and Tran- 
sitory Provisions) Order IhJti (S.R. & O., H):h), No. ^72) 
provided that the sections of the Act relating to the 
Federal ( V)urt should come into o})eration on such date 
as His Majesty might by Order in Council appoint. 
Under the terms of this Order, the Government of India 
(Federal Court) Order IDJh (S.R,. & ()., 1936, No. 1323) 
was made under whi(;h the majority of the provisions 
relating t o tlie Federal (i)urt came into forc e on 1st Octo- 
ber 1937. The Court held its inaugural sitting at Delhi on 
6th December 1937. 

The Act provides that the Federal Court shall consist of 
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a Chief Jiwtice of India and such number of other judges 
as His Majesty may deem necessary. The puisne judges are 
not, however, to exceed six unless and imtil an address has 
been presented by the Federal Legislature to the Governor- 
General for submission to His Majesty praying for an 
increase in the number. 

livery judge of the Federal Court is to be appointed 
^.V His Majesty and is to hold office until he attains 
the age of sixty-five years. But a judge may resign 
his office; and he may be removed therefrom by His 
Majesty on the ground of misbehaviour or of infirm- 
ity of mind or body if the Judicial Committee of the 
Privy (’ouneil, on reference being made to them by His 
Majesty, report that the judge ought on any such ground 
to be removed. 

A person is not qualified for appointment as a judge 
of the Federal Court unless he — 

{(i) has been for at least five years a judge of a High 
(!ourt in British India or in a Federated State; or 

(6) is a barrister of England or Northern Ireland of 
at least ten years’ standing, or a member of the 
Faculty of Advocates in Scotland of at least ten 
years’ standing; or 

(c) has been for at least ten years a pleader of a 
High Court in British India or in a Federated 
State or of two or more such Courts in succession. 
(Note. — The expression “ pleader ” includes advocate.) 

A person is not, however, to be qualified for appoint- 
ment as Chief Justice of India unless he is, or when first 
appointed to judicial office was, a barrister, a member 
of the Faculty of Advocates or a pleader. Further in re- 
lation to the Chief Justice of India for the references in 
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paragraphs (/;) and (c) above to ten years there are to be 
substituted references to fifteen years. 

Rules governing the conditions of service of the 
Judges of the Federal Court are contained in the 
Government of India (Federal ("ourt) Order 1937 (8.R. 
& ()., 1937, No. 703) made on the 29th July 1937. 

The first Chief Justice of India is Sir Maurice Linford 
Gwyer (formerly first Parliamentary counsel to the 
Treasury), and Sir Shah Muhammad Sulaiman (formerly 
(Jiief rJusti(?e of the Allahabad High Court) and Mr. 
M. R. Jayakar (an eminent lawyer who shared in the 
making of the new^ ( 'Onstitution) have been apj)ointed 
Judges of the Court. 

The Federal Court will sit at Delhi and at such other 
place or places, if any, as the Chief Justice of India may, 
with the approval of the Governor-General, from time to 
time appoint. It will have — 

1. An original jurisdiction. 

2. An appellate jurisdiction in appeals from High 
Courts in British India, 

3. An appellate jurisdiction in appeals from High 
Courts in Federated States. 

The original jurisdiction of the Federal Court is thus 
defined in the Act — 

204. — (1) Subject to the provisions of this Act, the 
Federal Court shall, to the exclusion of any other court, 
have an original jurisdiction in any dispute between 
any two or more of the following parties, that is to say, 
the Federation, any of the Provinces or any of the 
Federated States, if and in so far as the dispute in- 
volves any question (whether of law or fact) on which 
the existence or extent of a legal right depends: 
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Provided that the said jurisdiction shall not extend 
to — 

(a) a dispute to which a State is a party, unless the 
dispute — 

(i) concerns the interpretation of this Act or 
of an Order in Council made thereunder, or the 
extent of the legislative or executive authority 
vested in the Federation by virtue of the Instru- 
ment of Accession of that State; or 

(ii) arises under an agreement made under 
Part VI of this Act in relation to the administra- 
tion in that State of a law of the Federal Legisla- 
ture, or otherwise concerns some matter with re- 
spect to which the Federal Legislature has power 
to make laws for that State; or 

(iii) arises under an agreement made after the 
establishment of the Federation, with the ap- 
proval of His Majesty's Representative for the 
exercise of the functions of the Crown in its rela- 
tions with Indian States, between that State and 
the Federation or a Province being an agreement 
which expressly provides that the said jurisdic- 
tion shall extend to such a dispute; 

(b) a dispute arising under any agreement which 
expressly provides that the said jurisdiction shall 
not extend to such a dispute. 

(2) The Federal Court in the exercise of its original 
jurisdiction shall not pronounce any judgment other 
than a declaratory judgment. 

It is to be observed that the section refers to a dispute 
involving “any question (whether of law or fact) on 
which the existence or extent of a legal right depends”. 
In Warren t\ Murray (1894, 2 Q.B. 648), Lord Esher, 
M.R., said that the actual legal rights of the parties 
meant their equitable as well as their Common Law 
rights. 


XI 


T H K JUDICATURE 


165 


‘SSlTBSTANTIAL QUESTION OF Law” 

Section 205 deals with the appellate jurisdiction of 
the Federal Court in appeals from High Courts in 
Dritish India. Pursuant to the provisions of the Govern- 
ment of India (Federal (\)urt) Order 193() (S.R. & O., 
1930, No. 1323), this section came into force on 1st 
April 1937. It is to be observed that an appeal will 
lie from any judgment, de(a*ee or final order of a High 
Court “if the High Court certilies that the case involves 
a substantial question of law as to the interpretation 
of this Act or any Order in (Jouncil made thereunder”. 
The section is as follow's — 

205. — (1) An appeal shall lie to the Federal Court 
from any judgment, decree or final order of a High 
Court in British India, if the High Court certifies that 
the case involves a substantial question of law as to 
the interpretation of this Act or any Order in Council 
made thereunder, and it shall be the duty of every 
High Court in British India to consider in every case 
whether or not any such question is involved and of its 
own motion to give or to withhold a certificate accord- 
ingly. 

(2) Where such a certificate is given, any party in 
the case may appeal to the Federal Court on the ground 
that any such question as aforesaid has been wrongly 
decided, and on any ground on which that party could 
have appealed without special leave to His Majesty in 
Council if no such certificate had been given, and, with 
the leave of the Federal Court, on any other ground, 
and no direct appeal shall lie to His Majesty in Council, 
either with or without special leave. 

Appeals from India to the Judicial Committee of the 
Privy Council are provided for by sections 109-112 of 
the Indian Code of Civil Procedure. 
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Ihe words “substantial question of law” occur in 
section 110 of the Code — “and where the decree or 
final order appealed from affirms the decision of the 
Court immediately below the Court passing such decree 
or final order, the appeal must involve some substantial 
question of law’ . Jn Karuppanan Servai v. Srinivasan 
Chotti (1901, L.R., 29 I.A. 38), where the Madras High 
f'ourt gave leave to appeal stating by their Order, 
“Tliere seems to be a point of law, which, however, 
docs not appear to have been argued here”, the Judicial 
( Vunmittee dismissed the appeal without a hearing. In 
Hanuman Prasad v. Bhagwati Prasad (1902, 24 I.L.R. 
All. 2.10), it was suggested that the words “substantial 
(piestion of law” mean a question of great public or 
private importance. 

Kn LARGE ME NT OF AiTELLATE JURISDICTION 

By section 206 of the Act power is given to the Federal 
Legislature, where the sanction of the Governor-General 
for the introduction of the measure has been obtained, 
to provide by Act that in such civil cases as may be 
specified therein an appeal shall lie to the Federal Court 
from a judgment decree or final order of a High Court 
in British India without any certificate. No appeal, 
however, is to lie under any such Act unless — 

(a) the amount or value of the subject matter of the 
dispute in the court of first instance and still in 
dispute on appeal was and is not less than fifty 
thousand rupees or such other sum not less than 
fifteen thousand rupees as may be specified by 
the Act, or the judgment decree or final order 
involves directly or indirectly some claim or 
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question res|>eeting property of the like amount 
or value; or 

{b) the Federal Court gives special leave to appeah 

11 tlie Federal Legislature thus enlarges the appellate 
jurisdiction of the Federal (k)urt consequential pro- 
vision may also be made for the abolition in whole or in 
part ol direct appeals in civil cases from High Courts in 
Britisli India to the Judicial ( Vunmittee of the Privy 
Council, either with or without special leave. 

The provision for tlie enlargement of the appellate 
jurisdiction of the Federal Court takes the place of the 
proposal cjontained in the White Paj)er (Cmd. 4268) for 
the establishment of a separate Supreme Court to hear 
appeals from the Provincial High (Courts. The Joint 
Select (kmimittee did not feel able to recommend tlie 
adoption of this jiroposaL Supreme Court of this 
kind”, the Report pointed out, “would be independent 
of and in no sense subordinate to the Federal Court; 
but it would be imjiossiblc to avoid a certain overlapping 
of jurisdictions, owing to the difficulty of determining 
in xiarticular cases wliether or not a constitutional issue 
was raised by a case under appeal. This might involve 
the two Courts in undignified and very undesirable 
disputes.” In the event of the appellate jurisdiction of 
the Federal Court being enlarged, the Joint Select 
Committee assumed that the Court would sit in two 
Chambers, the first dealing with federal cases and the 
second with British India appeals. Effect is givcm to 
this view by section 214 of the Act, which enacts that, 
if the Federal Legislature makes provision for enlarging 
the appellate jurisdiction of the Court, the rules shall 
provide for 'The constitution of a special division of the 



CHAP. 


ir.8 INDIA’S NEW CONSTITUTION 

(burt i'or the purpose of deciiding all cases which would 
have been within the jurisdiction of the (lourt even if 
its jurisdiction had not been so enlarged”. 

Under secdb^n 207 of the A(;t an appeal will lie to the 
Federal Uourt from a High Court in a Federated State 
by way of special case to be stated on the ground that 
a question of law has been wrongly decided. Such (pies- 
tion must be one w Inch — 

(i) concerns the interpretation of the Act or of an 
Order in (’ouncil made thereunder; or 

(ii) con(;erns the extent of the legislative or executive 
authority vested in the Fedej'ation by virtue of 
the Instrument of Accession of that State; or 

(iii) arises under an agreement made under Part VI 
of the Act (which deals wdth administrative rela- 
tions between Federation, Provinces and States) 
in relation to the administration in that State 
of a law' of tlie Federal Legislature. 


Appeals 'ro Privy Council 

Section 208 provides that an appeal may be brought 
to the Judicial Committee of the Privy Council from a 
decision of the Federal Court as follows 

Without leave— From any judgment of the Federal 
Court given in the exercise of its original jurisdiction 
in any dispute which concerns the interpretation of the 
Act or of an Order in Council made thereunder, or the 
extent of the legislative or executive authority vested 
in the Federation by virtue of the Instrument of Ac- 
cession of any State, or arises under an agreement 
made under Part VI of the Act in relation to the ad- 
ministration in any State of a law of the Federal Legis- 
lature. 
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By leave of the Federal Court or of His Majesty in 

Council — In any other case. 

Ill tlic c()nstriK‘tioii of statutes and all written instru- 
ments tlie Judicial ( 'ommittee of tli(‘ IT'ivy ( 'ouiu^il have 
consistently acted on tlie golden rule referied to by 
L(jrd Wensleydale in (trey v. Rearso]i (1857, (i H.L. 
Cas. ()1) atp. 106— . . . in (Huistruing . . . statutt's and 
all written instruments the grammatical and (jrdinary 
sense of the words is to be adhered to, unless that would 
lead to some absurdity or some repugnance or* incon- 
sisten(‘y with the rest of th(> instrument, in wliich case 
th(^ grammatical and ordinarA^ sense of the words may 
be modified, so as to avoid that absurdity and incon- 
sistency, but no farther”. 

Another rule of statutory interpretation was stated 
thus by Lord Justice .James in (lreavi%s v. Tofield (1880, 
14 (di. 1). 563) at p. 57 1- ”If an Act of T^irliament uses 
the same language which was used in a former Act of 
Parliament referring to the same subjcx't, and passed 
with the same j)urj)os(y and for the same object, the 
safe and well-known rule of construction is to assume 
that the Ijegislature when using well-known words 
upon which there have been well-known de(*isions uses 
those words in the sense which the decisions luive at- 
tached to them”. To tlu? rule as so stated Lord Mac- 
millan, in Barras v. Aberdeen Steam Trawling and 
Fishing Company Limited (1933, A.C. 402) at p. 447, 
said he was prepared whole-heartedl}^ to subscribe. 

In Simms v. The Registrar of Probates (1900, A.C. 
323) — an appeal from the Supreme Court of South 
Australia — Lord Hobhouse, speaking for the Judicial 
Committee in relation to the construction of a statute 
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said, Jt is quite true, as JIunde_y «!. intimates when he is 
pointing out the severity of tlie law, that Courts must 
nevertlieless construe it according to its true meaning. 
But where there are two meanings each adequately 
satisfying the language, and great harshness is pro- 
duced by one of them, that has legitimate influence in 
inclining the mind to the other.” 

.Phe principles uf)on which the Judicial Committee 
have acted in granting specjial leave to apj)cal from the 
Supreme Court of the Dominion of Canada (and Federal 
Courts in other self-governing Dominions) were stated 
thus in Prince v. Gagnon (1882, 8 App. Cas. 103)— 
“Their Lordships are not prepared to advise Her 
Majesty to exercise her prerogative by admitting an 
appeal to Her Majesty in Council from the Supreme 
Court of the Dominion, save where th*^ case is of gravity 
involving matter of j)ublic interest or some important 
question of law, or affecting property of considerable 
amount or where the case is otherwise of some public 
importance or of a very substantial character”. See also 
(Jerque v. Murray (1903, A.C. 521). 

The Judicial Committee will not review criminal 
proceedings unless it be shown that by a disregard of 
the forms of legal process or by some violation of the 
principles of natural justice or otherwise substantial and 
grave injustice has been done (In re Abraham Mallory 
Dillet, 1887, 12 App. Cas. 459). In Mohindar Singh r-. 
The King-Emperor (1932, L.R., 59 I.A. 233), Lord Dun- 
edin said their Lordships had frequently stated that 
they do not sit as a Court of Criminal Appeal. For them 
to interfere with a criminal sentence there must be 
something so irregular or so outrageous as to shock the 
very basis of justice. Such an instance was found in 
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Dillet/s case, which has always been held to be the lead- 
ing authority on such matters. 

It will have been observed tliat section 110 of the 
Act— which is set out in Chapter VII of this book — 
preserves the prerogative right of His Majesty to grant 
special leave to appeal from any Court. 

“We may perhaps point out”, said the Joint Select 
Committee in their Report, “that the jurisdiction of the 
Privy Coumal in relation to the States will be based upon 
the voluntary act of the Rulers themselves, i.e, their 
Instruments of Accession”. 

FEDr]RAL Court .Decisions 

Where the Fedei‘al (>)urt allows an appeal it is to 
remit the (;ase to tlie ('ourt from whicli the appeal was 
brought with a declaration as to the judgment, decree or 
order which is to be substituted for the judgment, de- 
cree or order apjiealed against. The Court from which 
the appeal was brought is to give effect to the decision 
of the Federal Court. 

Under section 210 all authorities, civil and judicial, 
throughout the Federation are to a(T in aid of the 
Federal Court. 

Section 212 provides that the law declared by the 
Federal Court and by any judgment of the Privy Coun- 
cil shall, so far as aj)pli(;able, be recognised as binding 
on all Courts in British India. It is also to be binding 
in any Federated State so far as respects the applica- 
tion and interpretation of this Act or any other Order in 
Council thereunder or any other matter with respect to 
which the Federal Legislature has power to make laws 
in relation to the State. 
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Advisoky Jurisdiction 

Authority is given to the Governor-General by section 
213 to consult the Federal Court if at any time it appears 
to him that a question of law has arisen or is hkely to 
arise which is of such a nature and of such public im- 
portance that it is expedient to obtain the opinion of the 
Court upon it; and the Court may, after such hearing as 
they think fit, report to the Governor-General thereon. 
No report is to be made under this section save in accord- 
ance with an opinion delivered in open Court with the 
concurrence of a majority of the Judges present at the 
hearing. Dissenting opinions may, however, be delivered. 

This advisory jurisdiction of the Federal Court is 
analogous to that possessed by the Privy Council under 
section 4 of the Judicial Committee Acd 1833, which 
provides that His Majesty may refer to the Committee 
for hearing or consideration any matters whatsoever as 
His Majesty may think fit, and that the Committee 
shall thereupon hear and consider the same, and shall 
advise His Majesty thereon. A case where this procedure 
was adopted is In re Piracy Jure Gentium (lfI34, 
A.C. 586). 

Procedure under the Judiciial Committee Act 1833, 

differs from that under section 213 in one res[)ect 

dissenting judgments are not delivered in the Privy 
Council. In allowing expression of dissent the k''ederal 
Court follows the practicie of the International Court at 
The Hague. 

All proceedings in the Federal Court are in the 
English language. 

Fedeeau Court Rules 

Rules made under secstion 214 of the new Act govern- 
ing the practice and procedure of the Federal Court 
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were notified in 'The Gazette of India on 2nd De(*end)er 
1937 and are set out, in tlu^ Ap])endix to this book. 

II. THE HIGH COURTS IN BRITISH INDIA 

Under section 219 the following Courts are deemed to 
be High Courts for the purposes of the Act — 

The High Courts in Calcutta, Madras, Bombay, 
Allahabad, Lahore, and Patna. 

The Chief Court in Oudh. 

The Judicial Commissioner’s Courts in the Central 
Provinces and Berar, in the North-West Frontier Pro- 
vince and in Sind. 

Any other Court in British India constituted or re- 
constituted as a High Court. 

Any other comparable Court in British India which 
His Majesty in Council may declare to be a High Court 
for the purposes of the Act. 

(Courts were establi8lK‘d in Bengal, Madras and Boin- 
bay by a Charter of C-leorge 1 in 1729. That Charter 
gave an appeal to His Majesty in CouikM. The statute 
37 Geo. Ill, c. 142 — ‘‘an Act for the better administra- 
tion of justice at Calcutta, Madras and lloinbay” — 
authorised tlie issue of Letters Patent wher(4)y 8u})reme 
Courts were established. Then in LSGl, by tlu' statute 
24 & 25 VTct. c. 104 — “an Act for establishing Higli 
(k)urts of Judicature in India” — the Crown was em- 
powered to erect and establish by Letters Patent High 
Courts of Judicature at Calcutta, Madras and Boml)ay. 
These Courts were in fact constituted pursuant to that 
Act by Letters Patent dated 28th December 18()5, 
which contained rules defining their jurisdiction, civil 
and criminal, and providing for appeals to the Privy 
Council. 
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Letters Patent establishing a High Court for the 
North-Western Provinces, now called the High Court of 
Judicature at Allahabad, were issued in 186 (). The High 
Court at Patna was established in ]91(> and that at 
Lahore in 1919. 

The Chief Court in Oudh was established in 1926 in 
place of a Judicial Commissioner’s Court. Its jurisdic- 
tion corresponds substantially to that of a High Court. 

Prior to the passing of the new Act, the High Court 
at Calciitta was mainly under the jurisdiction of the 
Central Government. The other High Courts were under 
the jurisdiction of the local Governments. The Joint 
Select Committee reported in favour of bringing the 
Calcutta High Court into the same relationship with the 
Bengal Government as that obtaining between all other 
High Courts and their respective Provincial Govern- 
ments, and the new Act makes provision accordingly. 


Appointment of Judges 

Under section 220 of the Act every High Court is to be 
a co^ of record and is to consist of a Chief Justice and 
such other judges as His Majesty may from time to time 
deem it necessary to appoint”. 

Thus the former statutory requirement that not less 
than one-third of the Judges of every High (’ourt must 
have been called to the English, Scottish or Irish Bar, 
and that not less than one-third must be members of the 
Indian Civil Service, is abrogated. “We are informed”, 
said the Joint Select Committee in their Report, “that 
the rigidity of this rule has sometimes caused difficulty 
in the selection of Judges”. They expressed themselves 
as clear, however, that the Indian Civil Service Judges 
are an imiiortant and valuable element in the judiciary 
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and that their presence adds greatJy to the strength of 
the High Courts. 

Before the Act the Indian Civil Service Judges were 
not eligible for perinancnt appointment as Chief Justice 
of a High Court. His Majesty’s freedom of choice is no 
longer fettered in this respect. 

‘‘We need hardly add”, said the Joint Select Com- 
mittee, that our acceptance of the proposal to abrogate 
the statutory proportion so far as barristers are (ion- 
cerned implies no doubt as to the necessity of continu- 
ing, in the interests of the maintenance of British legal 
traditions, to recruit a reasonable ])roportion of bar- 
risters or advocates fi’om the United Kingdom as Judges 
of the High Courts.” 

Every Judge of a Higli Court is to be appointed by 
His Majesty and is to hold office until hc^ attains the age 
of sixty years. (As has been noted, the retiring age of a 
Federal Court is sixty-five years.) f>ut he 
may resign his office; and he may be removod tliere- 
from in the same manner as a Judge of the Federal 
Court. 

A j)erson is not (lualilied for a2)2)ointment as a tiudge 
of a High Court unless he — 

(a) is a barrister of England or Nortliern Ireland of 
at least ten years’ standing or a member of the 
Faculty of Advocates in Scxdland of at least ten 
years’ standing; or 

(h) is a member of the Indian Civil Service of at least 
ten years standing wlio has for at least tliree 
years served as or exercised the powers of a Dis- 
trict Judge; or 

(c) has for at least five years held a judicial office in 

N 
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British India not inferior to that of a subordinate 
judge or judge of a small cause court; or 

(d) has for at least ten years been a pleader of any 
High Court or of two or more such Courts in suc- 
(•ession. 

A j)erson is not, however, unless he is, or when first 
apiKjinted to judicial office was, a barrister, a member 
of tlie hacnilty of Advocates or a pleader, to be qualified 
for appointment as Chief dusti(;e of any High Court con- 
stituted by Letters Patent until he has served for not less 
than three years as a judge of a Higli Court. 

f he ( onditions of service' of High C'Ourt Judge's arc 
regulated by the Covei-nment of India (Higli C’ourt 
dudgeis) Order H):i7 (\S.H. & O., 1937, No. 257) 

The jurisdiction of existing High (Jourts is main- 
tained. 

Every High Court will have superiutendence over all 
courts in India for the time being subject to its ajipellate 
jurisdiction and may — 

(a) call for returns; 

(b) make and issue general rules and prescribe forms 
for regulating the practice and iiroc^eedings of 
such courts; 

(c) prevseribe^ forms in which books, entries and 
accounts shall be kept by the officers of any such 
courts; and 

(d) settle tables of fees to be allowed to the sheriff, 
attorneys and all clerks and officers of courts. 

Transfer of Cases to High Court 

Under section 225 if, on application, a High Court 
IS satisfied that a case pending in an inferior Court, 
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being a (?ase wliich the High C'ourt has power to transfer 
to itself for trial, involves or is likely to involve the 
question of the validity of any Federal or Provincial 
Act, it is to exercise that power. An applicjation for this 
purpose is not to be made ex(Hq>t, in relation to a 
l^^deral Act, l)y the Advocate-deneral for tlie Federa- 
tion and, in relation to a Provincial Act, by the 
Advocate-Ceneral for the Federation or the Advocate- 
General for the Province. 

The Marquess of Zetland stated in the House of Lords 
on 4 til duly 1935 tliat the purpose of this section was 
to minimise the inconvenieiu^e (‘aused by tlu' possibility 
of an Act being challenged as ultra vires. 

Until oth(‘rwise provided liy Act of the approjjriate 
liegislature, no High (k)urt will have any original juris- 
diction in any matter concerning the revenut^ or con- 
cerning any act ordered or done in its c‘olle(Tion. 

As in the case of tlie Federal Court, all proc^eedings 
in every High ( Viurt are in the Fnglisli language. 

111. DISTRICT JUDGES 

The appointment, posting and promotion of District 
Judges in any Province is to be made by the Governor 
of the Province, exercising his individual judgment. 
The High (k)urt is to be consulted before a recommenda- 
tion as to the making of any such appointment is 
submitted to the Governor. 

A jierson not already in the service of His Majesty is 
only to be eligible for appointment as a District Judge if 
he has been for not less than five years a barrister, a 
member of the Faculty of Advocates in Scotland, or a 
pleader, and is recommended by the High Court for 
appointment. 
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The expression '‘District Judge” is defined as in- 
cIudiTTg additional district judge, joint district judge, 
assistant district judge, chief judge of a small cause 
court, chief presidency magistrate, sessions j udge, addi- 
tional sessions judge and assistant sessions judge. 

IV. THE SUBORDINATE JUDICIARY 

I he Joint SelecJ Committee were insistent in their 
Report upon tlie necessity of securing the independence 
of the subordinate Judiciary. “It is tlu^ Subordinate 
Judiciary in India”, they said, “who are brought most 
closely into contact with the iieople, and it is no less 
important, perhaps indeed even more important, that 
their independence should be placed beyond question 
than in the ease of the superior -Judges”. Effect is 
sought to bo given to these views in sections 25.5 and 
256 of the Act. 

Section 2,55 deals with tlie subordinate civil judicial 
service, which is defined as meaning “a service consist- 
ing exclusively of persons intended to fill civil judicial 
posts inferior to the post of district judge”. 

J?he (rovernor of each Rrovince is required, after 
consultation witli the Provincial Public Service Com- 
mission and with the High Court, to make rules defining 
the standard of qualifications to be obtained by persons 
desirous of entering this service. 

The Provincial Public Service Commission for each 
Province, after holding such examinations, if any, as 
the Governor may think necessary, are required from 
time to time to make a list or lists of the persons whom 
they consider fit for appointment to the subordinate 
civil judicial service. Appointments are to be made by 
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the Governor from the persons in(‘ln(]ed in the list or 
lists ‘dn accordance with such regulations as may from 
time to time be made by him as to the number of 
persons in the said service who are to belong to the 
different communities in the Province’’. 

The posting and promotion of, and the grant of le^ive 
to, persons belonging to the subordinate civil judicial 
service of a Province, and holding any jiost inferior to 
that of District Judge, will be in the hands of the High 
(Jourt. Any such person, however, will have tlie right of 
apj)eal provided by the Act. 

Section 256 deals with the subordinate criminal 
magistracy. It provides that no recommendation sliall 
be made for the grant of magisterial powers or of 
enhanced magisterial powers to, or the withdrawal of 
any magisterial power from, any person save after con- 
sultation with the District Magistrate of the district in 
which he is working or with the Chief Presidency Magis- 
trate, as the case may be. 



CHAPTER XII 


THE SERVICES OF THE CROWN 

I. The. Defence Forces 
II. The Civil Services 

TtMic Service Commissions 
IV. Indemnity for Past Acts 
V. Safeguarding of Pensions 


I. THE DEFENCE FORCES 

Prior to 1st April l();i7 tlio Secretai-y of State foi’ India 
was tlie (constitutional and legal head of the Coverninent 
of India. Suhjeet to hi.s orders, re.sjxaisihility for the 
Defencce of India rested witli the Covernoi-tiencral in 
(,'ouneil. The Conimanderdn-Chief was an execaitivc! 
member of the Couneil sharing responsibility with the 
other meinber.s. 

During the transition ai period Ixitweiui 1st Afiril 1937 
ami the estal)lishment of the Federation the Secretary 
ol State for India will cease to he the constitutional and 
legal head of the Covcrnment of India, and execnitive 
responsibility will rest with the Covernor-General in 
t\)uneil. Subject to the administrative (changes which 
will be necessitated by tlie establishment of Provincial 
Autonomy, the old arrangements for defen{cc will con- 
till lie. 

Cnee tlie Federation is established, both the political 
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aiul liiiancial responsibility for l)cfen(*e will rest with 
the Governor-Oeiieral in his diseretion, since Defence 
is a reserved subject. To assist him in the discliarge 
of his functions the Governor-General may a|)point a 
counsellor (see (Jhapter IV) who will have a, right of 
aaidience, but not of voting in the Federal Legislature. 

Although the linan(*ia.l control of Defence administra- 
tion must b(' exercised by the ( fovernor-fileneral at liis 
discretion, nevei'theless it is the duty of the (fovernor- 
General to make such arrangements as may ])rove 
feasible to keep the Federal Department of f^inance in 
close toiK^h witli this (control. In addition, the Fimince 
Minister is to })e consulted Ixd'ore estimates of ])roposed 
expenditure for the Service of Defenc'e are settled and 
laid f>efore the Federal Ix'gishitaire. 

The Fommander-in-Vhief, who is t;0 b(^ a.p|)ointed by 
ilis Majesty by Warrant under the Itoyal Sign Manual, 
w ill cease to be a “member of the (Government and will 
become the (Goverii()r-(Tenerars tec'hnical adviser on 
military matters. Me will, of (bourse, remain in supi’emo 
command of tlie armed foi-c.es in India. Glauses XVTI l 
of the (Goverii()r-(Generars draft Instrument of Instruc- 
tions provides that the (Governor-CGeneral shall obtain 
the views of the ('Oniniander-inAJliief on any matter 
which will affecit tlie discharge of the latter's duties and 
shall transmit his o[)inion on such matters to tlie Secre- 
tary of State for India whenever the Gommander-in- 
(diief may so reipiest. 


Indtanisation of the Army 

Gommissions in Indian forces are to be granted by 
the King or by tlie officer duly authorised in that behalf. 
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Commissions can be granted to any person who might 
be, or has been, lawfully enlisted in the forces in 
India. 

d he Act does not make provision for the complete 
Indianisation of the Army within a specified time. The 
Joint Select (yommittee were given to understand, how- 
ever, that the Governor-Cenerars Instrument of In- 
structions will formally recognise the fact that the de- 
fence of India must, to an increasing extent, be the con- 
cern of the Indian people and not of tlie United King- 
dom alone. In 1931 a scheme was introduced which 
piovided for the Indianisation of the equivalent of one 
Cavalry Brigade and one Infantry Division complete 
with all arms and ancillary services. 

The Joint Select Committ(H3 were assured that the 
scheme had been initiated by the military authorities in 
India with the fullest sense of their responsibility in the 
matter, and tliat further developments will depend 
upon the success of the experiment. 

Pursuant to the assuram^e given to the tioint SelecT 
( Jommittee, the Governor-General's draft Instrument of 
Instructions provides as follows.' CAnd seeing that the 
Defence of India must to an increasing extent be the 
concern of the Indian people it is Our will in especial 
that Our Governor-General should have regard to this 
instiuction in his administration of the Department of 
Defence; and notably that he shall bear in mind the 
desirability of ascertaining the views of his Ministers 
when he shall have occasion to consider matters relating 
to the general policy of aj^pointing Indian officers to 
our Indian Forces, or the employment of our Indian 
Forces on service outside India”. 

Ihe Secretary of State, acting in concurrence with 
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his Advisers, is to be the ultirricate authority for deciding 
the conditions ol service which are to govern the forces 
of tlie Orown in India. In particular, it is specifically 
enacted that rights of appeal enjoyed immediately 
prior to the passing of the Act shall remain. 

II. THE CIVIL SERVICES 

(V)nstitution Acts a|>plying to the iJominions, in 
general, provide for the })ublic services in a simple 
manner. Existing holders ol‘ olIi(;es have their appoint- 
ments conlirmed or liave (u)m]>eiisation secured to them 
for tlieir loss. In all other respecds the regulation of 
conditions of servic^e is left to the aj^propriate legislative 
or executive authority. But in India, foi* historicuil and 
j)olitical reasons, it was felt that similar constitutional 
treatment would be inexpedient. 

Whilst the Government of India Act 1935 recognises 
that in principle the conditions of service of jiersons 
serving in civil capacities under the various governments 
should be regulated by A(*ts of the appropriate legis- 
latures, it contains detailed provisions for the attain- 
ment of specific objects and the protection of particular 
service. Amidst the details, however, two cardinal rules 
may be discerned: first, tbat all civil service appoint- 
ments are held from the Crown, and, srcondly, that the 
(Vown will protect its servants from injustice. 

Every person w ho is a member of a civil service of the 
Crown in India or holds any civil post under the Crown 
in India holds office during His Majesty’s pleasiu'e. It 
follows that a civil servant has no right of action 
against the Crown for wrongful dismissal (Dunn v. The 
Queen (1896), 1. Q.B, 116). Notwithstanding the exist- 
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enco of this general rule, seetion 240 (4) enacts that any 
contrac^t under wliic*}) a person, not b(dng a meinber of a 
civil servi(5e of the Oown in India, is appointed under 
the A(‘t to hold a servi(;e post may— if tlie Covernor- 
( general or, as the case may be, a (Jovaa’iior, deems it 
necessary in order to secure the services of a person 
having special (|ualihcations - provide for the payment 
to him of com})ensation if l>efV)re the expiration Of an 
agreed period that post is abolislied or* he is, for reasons 
not connected with any mis(X)nduct on his |)art, re- 
(]uii-ed to vacate it. 

Pin )T n( JTION A( J AIN ST DlS MTSS A L 

Ih'otectiori against dismissal hy any autlioiaty sub- 
ordinate to the autliority by whom he was appointed 
is secured to every member of the civil services. In ad- 
dition, the Act specifically provides that no member 
shall be dismissed or reduced in rank until he has ])een 
given a reasonabk^ o])|)ortunity ol showing cause against 
the action projiosed to be taken against Iiirm This rule 
is not to apply, however - 

(a) vv here a jierson is dismissed or reduced in rank on 
the ground of conduct which has led to Iris con- 
viction on a criminal charge; or 

(h) where an autliority empower-ed to dismiss a mem- 
l)er or reduce him in rank is satisfied that for some 
reason, to be recorded by that authority in writ- 
ing, it is not reasonably practicable to give to that 
person an ojiportunity of showing cause. 

The Secretary of State is to continue to make ap- 
pointments to the civil services known as the Indian 
Civil Service, the Indian Medical Service (Civil) and 
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the riidian Police Service (to be known liereafter as “the 
Indian Police”). He m also aiitliorised to make appoint- 
ments to any service or services whicli he may deem it 
necessary to establish ibr the ])nrpose of securing the 
recruitment of suitable ])ersons to hll civil jjosts in con- 
nection witli the discdiarge of any lYimTions of tlie 
( Governor ~( km ei-al which tlie (k)vernor-Ceneral is l>y or 
under the Act required to exercise in his disc-re tion. 

The Secretary of State is em])owerod l)y section 247 to 
regulate the conditions of s(vr*vi(*e oi' all persons aj)- 
pointed by liim. 

G KAN T ( ) F ( k ) M I * K N S A 'I' I ON 

Section 249 makes ])rovision lor the granting of com- 
j)ensation to any cavil servant af)f)ointed by the Secre- 
tary of State in (k>uncil before the j)assing of' the AcT, 
whose conditions of service have been advca’sely airected 
by it. In order to prc)vicle fc)r cnntiiigencies vvhich it was 
impossible to foresee, tlie Seca-etary of Stat e is also eni- 
powered under the sanies sect ion to award ca)mpensation 
to any officer appointed l)y him in any other case in 
whicli he considers it to be just and ec]uitable tfiat com- 
pensation should be awaicled. 

Compensation awarded under the jirovisions of sec- 
tion 249 is to be paid out of tlie revenues of the Federa- 
tion, or, if the Secretary of State so directs, out of tlie 
revenues of a ITovince. 

Appointments to the other cavil services are to be 
made — 


(a) in tlie case of services of the Federation, and posts 
in connection with the affairs of tlie Federation, 
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by the Governor-General or such person as he may 
direct; 

(h) in the case of services of a Province, and posts in 
connection with the affairs of a Province, by the 
Governor or such person as he may direct. 


CONBITIOKS OF SERVICE 

The Governor-General, or some other person author- 
ised by him, is to make rules regulating the conditions 
of service of those persons emjiioyed in connection with 
the affairs of the Federation. A similar duty falls upon 
Governors with respect to Provincial civil services. 

Section 241 ( 3 ) enacts that rules so made are to 
secure — 

((i) that, in the case of a person who before the com- 
mencement of Part III of the Act (the establish- 
ment of Provincial Autonomy) was serving His 
Majesty in a civil capacity in India, no order which 
alters or interprets to his disadvantage any rule 
by which his conditions of service are regulated 
shall be made except by an authority which would 
have been competent to make such an order on 
8th March 1926 , or by some person empowered 
by the Secretary of State to give directions in that 
respect; 

(6) that every such person as aforesaid shall have the 
same rights of appeal to the same authorities from 
any order which — 

(i) punishes or formally censures him; or 

(ii) alters or interprets to his disadvantage any rule 
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by which his conditions of se^rvice are regu- 
lated; or 

(iii) terminates his appointment otherwise than upon 
his reaching the age fixed for superannuation, 

as he would have had immediately before the 
(‘ommencement of Part III of the Act, or such 
similar rights of appeal to such corresponding 
authorities as may be directed by the Secretary 
of State or by some person empowered by the 
Secretary of State to give directions in that 
respect; 

(c) that every otlier person serving His Majesty in a 
civil capacity in India shall have at least one ap- 
peal against any such order as aforesaid, not being 
an order of the Governor-General or a Governor. 

With respect to other service matters, the appro- 
priate Legislature may make regulations. This power, 
howwer, is subject to the provisions of section 247, 
which authorises the Secretary of State to regulate the 
conditions of service of officers appointed by him. 

Under section 258 (1), provision is made for the pro- 
tection of officers now serving. Civil posts in a Central 
Service Class I, a Central Service Class II, a Railway 
Service Class I, a Railway Service Class II or a Provin- 
cial Service are not to be abolished if their abolition 
would adversely affect any person who, immediately be- 
fore the commencement of Part III of the Act, was a 
member of any such service. This general rule is subject 
to the power of the Governor-General and the Gov- 
ernors, exercising their individual judgments, to abolish 
posts in connection with the affairs of the Federation 
and Provinces respectively. 
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In addition, section 258 (2) enaots that the CoveriKjr- 
Oeneral and the (ioveniors alone are authorised to make 
rules or orders which adversely affect the pay, allow- 
ances or pensions of any person who was serving in a 
t'entral Service (’lass 1, a Railway Sc^rvice (-lass I or 
a Provincial Sei-vice before the c“oinnicaK-einent of 
Part 111 of the Act. 

I his authority of the (lovernor-dcncral docs not apply 
to those nienibers ol the sj)ecilied services who have 
been a])pointed l)y the Secnitary of State or are orti(;ers 
in His Majesty’s forties. With respect tt) these two cla-sscs 
of civil servants, tlie Secretary of State alone is ein- 
j)owcred to alxffish their offices or inakti rules adversely 
afletitiiig their pay, tillowances or pensiojis. 

HI. PUPLTC SKRVJCE COMMISSIONS 

Under set'tion 2()-l, Federal and I’rovincial Public 
Service Couunissions arc to be established. I’rovision 
is made whtireby the same Provincial Commission will 
be enabled to serve two or more J’rovinccs jointly; or 
alternatively, il- will be oj)en to a Ihovincti to make use 
of the servicc.s of the ledera-l Jffiblic Servitie Commis- 
sion, subject to an agretiment with tlie Federal authori- 
ties. 

It will bo the duty of the Federal and Provincial l*ub- 
lic Service Commissions to conduct examinations for 
appointments to the servic-es of the P’ederation and 
Provinces respectively. 

Subject to the powers of the Secretary of State, the 
Governor-Ceneral and the Covernors to decree other- 
wise with respect to appointments made by each of 
them in their discretion, these Commissions are to be 
consulted — 
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(a) on all matters relating to methods of recruitment 
to civil servic'es and for civil posts; 

(h) on the principles to be followed in making ap|)oint- 
ments to civil servi(‘es and [losts, and in making 
promotions aiid transfen-s from one service to 
anotlier, and on the suitafdlily of candidates for 
such appointments, [)romotions or transfers; 

(c) on all dis(*i|)linat*}^ matters affecting a persoji 
serving FI is Ma j(‘sty in a civil ca])acity in India, 
including memorials or- juFitions relating to such 
matters; 

(d) on any claim by or in respcMF. of a person wlio is 
serving or has served His Majesty in a civil 
capacity in India that any costs incurred l)y him 
in defending k'gal pro(‘eedings instituted against 
him in respect of acts done or purjiortirg to be 
done in the (execution of his duty should bo paid 
out of tlie revenues of tlu^ h\Hh'ration or, as the 
case may be, tlie Frovince; 

(c) on any claim for thi^ award of a jiension in respect 
of injuries sustained by a jxa'son while serving 
Ifis Majesty in a civil ca|)acity in India, and any 
([uesti(m as to the amount of any such award. 

Section 2(>() (4) provides that this provision is not to 
be construed as requiring a Fublic Service Commission 
to be (‘onsulted Avith resjiect to tlie manner in wliich ap- 
pointments and posts ai‘e to be allocated as between tlie 
various communities in tlie Federation or a ITovinee or, 
in the case of the subordinate ranks of the various police 
forces in India, witli respect to any of the matters men- 
tioned in sub-paragraphs (a), (h) and (c) above. 

The Governor-CeneM’al or, as the case may be, 


a 
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Governor, may refer any other matter to a Public 
Service Commission, 

Under section 267 an Act of the Federal Legislature 
or a Provincial Le^gislature may provide for the exercise 
of additional functions by the Federal Public Service 
Commission or, as the case may be, the Provincial 
Public Service Commission. A proviso adds, however, 
that — 

(a) no Bill or amendment for such a purpose shall 
be introduced or moved without the previous 
sanction of the Governor-General in his discretion 
or, in the case of a Provincial Legislature, of tlie 
Governor in his discretion; and 

{b) it shall be a term of every such Act that the 
functions conferred by it sliall not be exercis- 
able — 

(i) in relation to any person appointed to a service 
or a post by the Secretary of State or the 
Secretary of States in Courual, any officer in His 
Majesty’s forces, or an^^ holder of a reserved 
post, except with the consent of thc‘/ Secretary 
of State; or 

(ii) where the Act is a Provincial Act, in relation to 
any person who is not a member of one of the 
services of the Province, except wdth the consent 
of the Governor-General. 


IV. INDEMNITY FOR PAST ACTS 

Section 270 (1) and (2) provides an indemnity for past 
acts. It is enacted that — 
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270.— (1) No proceedings civil or criminal shall be 
instituted against any person in respect of any act done 
or purporting to be done in the execution of his duty 
as a servant of the Crown in India or Burma before the 
relevant date, except with the consent, in the case of a 
person who was employed in connection with the 
affairs of the Government of India or the affairs of 
Burma, of the Governor-General in his discretion, and 
in the case of a person employed in connection with the 
affairs of a Province, of the Governor of that Province 
in his discretion. 

(2) Any civil or criminal proceedings instituted, 
whether before or after the coming into operation of 
this Part of this Act, against any person in respect of 
any act done or purporting to be done in the execution 
of his duty as a servant of the Crown in India or Burma 
before the relevant date shall be dismissed unless the 
court is satisfied that the acts complained of were not 
done in good faith, and where any such proceedings 
are dismissed the costs incurred by the defendant shall, 
in so far as they are not recoverable from the persons 
instituting the proceedings, be charged, in the case of 
persons employed in connection with the functions 
of the Governor-General in Council or the affairs of 
Burma, on the revenues of the Federation, and in the 
case of persons employed in connection with the affairs 
of a Province, on the revenues of that Province. 

Por the purposes of this section the expression ‘The 
relevant date means, in relation to acts done by persons 
employed about the affairs of a Province or about the 
affairs of Burma, the commencement of Part 111 of the 
Act (the establishment of Provincial Autonomy), and in 
relation to acts done by persons employed about the 
affairs of the Federation, the date of the establishment 
of the Federation. 


o 
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V. SAFEGUAKDING OF PENSIONS 

Under section 247 the 2)ensions of persons appointed 
to a civil service by the Secretary of State are to be 
cliarged u])on the revenues of the Federation. It follows 
that estimates of expenditure relating to j)ensions will 
not be submitted to the vote of the Legislature. 

Pensions of retired officers and the pensions of their 
dependants are to be exempt from Indian taxation if 
the pensioner is residing permanently outside India. 

As an additional safeguard for j)ensions tlie Governor- 
General is to have a special responsibility for ‘'the 
securing to, and to the dependants of, ptu'sons who are 
or have been members of the public services of any 
riglits provided or preserved for them by or under this 
Act and the safeguarding of their legitimate interests”. 

On 4th July 1935 the Marcfuess of Zetland pointed 
out in the House of Lords that in respect of this special 
rcs{)onsibility tlie Governor-General will be acting upon 
his individual judgment; and, as will be remembered, 
under section 14, when he is so acting, he has to ac^cept 
the instructions of the Secretary of State. If the money 
re(|uired for paying pensions is not actually available, 
the Secretary of State is empowered, if he considers it 
necessary, to instruct the Governor-General to borrow 
in sterling in London on the security of the revenues 
of India. 

Family Pension Funds 

The Act also contains detailed provisions as to — 

(a) The Indian Military Widows and Orphans Fund. 

(b) The Superior Services (India) Family Pension 
Fund. 
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(c) A Fund to be formed out of the moneys eontri- 
biited and to be contributed under the liulian 
Military Service Family Pension Regulations. 

(d) A Fund to be formed out of Uie moneys (!ontri- 
buted and to be eojitributed under the Indian 
Civil Servicie Family Pension Rules. 

^ Under section 273 His Majesty may l.y Orden- in 
Council jnovide lor the vesting in Commissioners of the 
various funds, wliieli are then to be invested by them. 
.It follows that from the date of such Order the«' funds 
will cease to be clnxrged upon the revenues (jf India. 

The transfer from the revenues of India to invrxst- 
ments may result in variations in the amounts of the 
benefits payable. Sul)scTibers and beneficiai-ies wiio are 
apprehensive of a reduction of benefits as a result of 
such transfer may ol)ject, and if any objection is so 
made — 

(a) So much of any money in the hands of the Gov- 
ernor-(Tenoral as represents tlie intonest of the 
objector shall not be transferred to the Com- 
missioners, but shall be deiilt with as part; of the 
revenues of the Federation; and 

(0) in lieu of any pensions which might be payable 
out of the said funds to or in respect of tlie ob- 
jectors there shall be payable out of the revenues 
of the .federation to oi* in resjreet of them such 
pensions on sucli conditions as may be specified 
in rules to be made by the Secretary of State. 
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THE SECRETARY OF STATE 

Tue Secretary of State for India is the Crown’s re- 
sponsible agent for the exercise of all authority vested 
in the Crown in relation to the affairs of India. It is to 
the Secretary of State thiit the Covernor-General and 
the Governors are constitutionally responsible for the 
exercise of their special powers or when acting in their 
discretion. By reason of the (conventions of the British 
Constitution, this Minister is always a member of the 
Cabinet and of Parliament, to which bodies he is re- 
sponsible for his actions. 

Dissolution of Council of India 

Under existing statutory provisions, the Secretary 
of State, in addition to his authority as responsible 
agent of the Crown, exercised authority which he 
derived directly from powers vested in the Court of 
Directors and the Court of Proprietors of the East 
India Company. In the exercise of certain powers, 
specified by statute, the Secretary of State had to seek 
the advice of, and act in conjunction with, the Council 
of India, the two together being known as the Secretary 
of State for India in Council. The Council itself con- 
sisted of the Secretary of State and not fewer than 
eight nor more than twelve members, of whom at least 
one-half must have served or resided in India for ten 
years or more. The Secretary of State in Council had 
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power to dispose of real or personal estate vested in the 
Crown, to raise money by way of mortgage, and to make, 
vary and discharge contracts. At meetings of the 
Council, cpiestions were decided by a majority vote, but 
the Secretary of State, could, if he thought lit, overrule 
the Council except on certain matters for the decision 
of which a majority of the (k)uncil present and voting 
was required. These matters were — 

(1) grants or appropriation of any ])artof tlie revenues 
of India; 

(2) the sale or disi)osal of real or personal estate and 
the raising of mom^y tlicreon by mortgage or 
otherwise; 

(3) the making of contracts, including instruments of 
contract of civil olfi(;es in India; 

(4) the application to the Covernment of India and 
the Local (Governments of autliority to perform on 
behalf and in the name of the Secretary of State in 
Council any of the obligations of the last two heads; 

(5) the passing of any order affecting the salaries of 
members of the Covernor-Generars Council; and 

(6) the making of rules regulating various matters 
connected with the Indian Public Services. 

Under the Government of India Act 1858, section 05 
(re-enacted in the Government of India Act 1915, 
section 32), suits by or against the Government of India 
or any Local Government or any official in their em- 
ployment, had to be instituted in the name of the Secre- 
tary of State in Council. 

In the Report of the Joint Select Committee it was 
pointed out that under a system of responsible govern- 
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merit in India, the Socretary of State in Council was 
an anoma] 3 ^ would no longer be necessary, for ex- 
ample, with the transfer of responsibility for finance to 
Indian Ministers, that there should continue to be a 
body in tlie llnited Kingdom witli a statutory control 
over tile decisions of the Secretary of State ir/ financial 
matters. In order to avoid the inconsistency lietween 
tlie doctrine of ministerial responsibility and the exist- 
ence of (au'tain of the powers of the Secretary of State in 
(voumal, section 278 (8) of the Act provides that the 
Council of India-, as existing immediately iiefore the 
(^ommeiKHunent of Part 111 of this Act (the establish- 
ment of ITovinciaJ Autonomy), shall be dissolved; and 
section 2 enacts that ‘hiny rights, authority and juris- 
diction . . . heretofore exerc isable in or in relation to any 
territories in India” by the Secu'ctary of State or tlu^ 
Secretary of State in Council shall vest in the Crown, 

A Smai^l Body of Advisjcrs 

The White Pa-fier, however, suggested that the Secre- 
tary of State under the proposed constitution should 
Iiave a small body of Advisers to whom he could turn 
for advice on financial and service matters and on 
matters which c‘on(^erned the Political Department. 
The Kc^port of the Joint Selecjt Committee concurred 
with this proposal, and effect is given to it by section 
278, which provides that the Secretary of State shall 
appoint a body of persons, not being loss tlian three nor 
more than six in number. It will be the duty of the per- 
sons so appointed to advise the Secretary of State on 
any matter relating to India on which he may seek 
their advice. At least one-half of tlie persons for the 
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time being hohiing oflfiee as Advisers to the Secretary 
of State must have heJd oflfiee for ten years or more 
under the Crown in India. 

It is within the discretion of the Sc'cretary of State 
whether he consults his Advisers either c'ollectively or 
individually or not at all. Even when he does consult 
them, he is not bound to act on the advice which they 
tender, Sec^tion 26] enacTs, however, that tlie Se(‘retary 
of State must consult his Advisers and obtain the con 
currence of the majority of them wluui exercising the 
powers conferred on him by Part X of thv Act. lTnd(a- 
that Part, the Secretary of State remains tlu', authority 
charged with the control of the members of certain 
Public Services in India, and is em|)ower(‘d, subje(d to 
section 261, to make ruh‘s regulating (*onditions of 
service, and to draw up orders in connection with 
ap])eals to him from any member of those services. 

Ihe dissolution of the Council of India necessitated 
provisions for tlie vesting of property and lialrility for 
suits. Under section 173 (2) property vested in His 
Majesty and under the (a)ntrol of the Secintary of States 
in (vouncil immediately before the cc^niiriencement of 
Part IIT of the Avt is, after that date, to vest in His 
Majesty for the purposes of the Gov(>rnment of the 
Federation, for the purposes of the exercise of the func- 
tions of the Crown in its relations with Indian States or 
for the purposes of the Covernment of a Province, ac- 
cording as the Secretary of State may determine ha ving 
legard to the circumstances of the case. The Secretary 
of State is to have power to deal with the property 
accordingly. 

Under the Government of India Act 1915, section 
29 (2), contracts made for the purposes of that Act were 
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exj)ressed to be made by the Secretary of State in 
Couiuril. Under section 175 (3) of this A(;t, all contracts 
made in the exercise of the executive authority of the 
federation or of a Province are to be expressed to be 
made by the Ctovcrnor-General, or by the Governor of 
the Province, as tlie case may be. Subsection (4) of that 
section enacts that neither the Governor-General, nor a 
Governor, nor the Secretary' of State shall be personally 
liable in respect of any contract or assurairce made or 
executed for the purposes of this Act or of any other 
Act relating to the Government of India. The same 
protection extends to any other persons who may be 
cliiected or authorised to enter into a contract on their 
behalf. 

The provision as to exemption from personal liability 
on contracts made for the purposes of the Act is a 
statutory recognition of a cornnion law' rule. At com- 
mon law, oflicers of the Crown are in the same position 
as any other agent wdio ac-ts on behalf of a disclosed 
principal (Mac'beath v. Haldimand (1786), 1 Term Pep. 
172; Gidley v. Palmerston (1822), 3 Brod. & Bing. 275), 

Loans, guarantees and other linanGal obligations of 
the Secretary of State which were outstanding immedi- 
ately before the commencement of Ihirt III of the Act, 
and were secured on the revenues of India, become from 
that date the liabilities of the Federation and are se- 
cured upon the re venues of the Federation and of all the 
Provinces. In respect of other contracts made before the 
commencement of Part III of the Act by or on behalf of 
the Secretary of State in Council, section 177 enacts 
that, as from that date — 


(1) the contracts which 


were in connection with the 
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affairs of a Province are to have effect as if they 
had been made on behalf of that I’rovince; and 

(2) in anj^ other (‘ase, they are to have effect as if tliey 
had been made on behalf of the Federation. 


Suits by ok against the FEniHiATiON 

Tlie Government of I ndia Act 1915 , section 32 ( 1 ) and 
(2), had provided that the Se(;retary of State in Council 
could sue and be sued in the name of the Secretary of 
State in Council as a body coi’porate. Litigants had the 
same remedies against the Secretary of State in Council 
as they would have had against the East India Company, 
if neither the Government of India Act 1858 , nor the 
Government of India Act 1915 , had been passed. The 
new Act provides — 

176. — (1) The Federation may sue or be sued by the 
name of the Federation of India and a Provincial 
Government may sue or be sued by the name of the 
Province, and, mthout prejudice to the subsequent 
provisions of this chapter, may, subject to any pro- 
visions which may be made by Act of the Federal or 
a Provincial Legislature enacted by virtue of powers 
conferred on that Legislature by this Act, sue or be 
sued in relation to their respective affairs in the hke 
cases as the Secretary of State in Council might have 
sued or been sued if this Act had not been passed. 

(2) Rules of court may provide that, where the 
Federation, the Federal Railway Authority, or a Pro- 
vince sue or are sued in the United Kingdom, ser- 
vice of all proceedings may be effected upon the High 
Commissioner for India or such other representative 
in the United Kingdom of the Federation, Authority 
or Province as may be specified in the rules. 

Hence, it is still nece.ssary to examine the legal posi- 
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tion of both the Secretary of State in Council and the 
East India Company. These bodies were liable to be 
sued in respect of matters for which — 

(1) })rivate individuals or trading corporations could 
have been sued; 

(2) exj)ress statutory j)rovision was made. 

No suit would lie against either of them in res|>ect of 
acts of State or acts of Sovereignty (Salaman v. Secre- 
tary of State for India in Council (lOOh), 1 K.B. hi 3). 
Sir Eitz James Stc^plien defined an act of State as "an 
act injurious to tlie person or to the jiroperty of some 
person, wlio is not at the tinu^ of that act a subject of 
Her Majesty; which act is done })y a re|)resentative of 
Her Majesty’s authority, civil or military, find is either 
sanctioned or subseipiently ratified ]>y Her Majesty” 
(Stephen’s Hidory of Criminal Law, vol. 2, p. Gl). An 
act of Sovereignty is an act of the Covernment in the 
exercise of its sovereign jiower. Thus, where the plaintiff 
had been convicted by a duly constituted court of em- 
bezzlement and the making of a false rej)ort, lie was not 
permitted to proceed in an action for damages against 
the Secretary of State in Council in respect of alleged 
illegality since his conviction was an act of sovereignty 
(Mata Prasad Secretary of State for India in Council 
(1930), I.L.R., 5 Luck. 157). A review of the more im- 
portant decisions dealing with the liability of the Secre- 
tary of State ill Council is contained in the judgment of 
Wallis J. in Ross v. Secretary of State for India in 
Council, as reported in (1914) I.L.R., 37 Mad. 55, at 
pages 00-66. 

It should be noticed, however, that section 176 (1) is 
expressed to be subject to any other provisions of the 
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Act. Section 1 79 (1 ) provides ti.at wliere a cause of action 
arose before tlie conunenoeinent of Part III of the Act, 
vyhicih iniglit have i)een brouglit against the Secretary of 
State in (Jouneil, the plaintiff may pi-oceed against tlie 
Ftaleration or tJie Province according to tlie subject 
matter of the proceedings, or, at his option, against tlie 
8(x*retary of State. 


CHAPTER XIV 


TRANSITI ( )NA E ARRAN(H^IVIENTS 

TRANSiTio^iAi. Jirovisioiis Jitfectiiig tlie ('entre are 
recjuired to bridge the gap between tlui e.stablisbment 
of Provineia,! Antonoiny and tire inauguration of the 
Federation. 

‘‘it is clear, in tlie first |)Iace'\, stated the Itej)ort of 
the Joint Select tV3minittoe, “tliat it will be noctessary 
to kf^ej3 in being the (existing (kaitral T^egislature, coni- 
jiosed as at present and deeded iipon the existing fran- 
cliise and witli the existing nnniber of noininated 
inemliers, official and non-official; and, in the second 
place, there slioidd in our opinion be no necessity during 
the transitory period to alter the composition of, or the 
method of appointment to, tlie existing Central Execu- 
tive. But granted these two premises, it is equally clear 
that the establishment of Provimaal Autonomy will 
necessitate consequential changes in the powers of both 
the Central Legislature and Executive, which will differ 
but little from the changes which wdll result from the 
establishment of the Federation,” 

In Part XIII of the Act are eight sections containing 
transitional provisions. Among other things they pro- 
vide that— 

1. Executive authority on behalf of His Majesty 
is to be exercised by the Covernor-General in 
Council (a corporate body exercising corporately 
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with very nari’ow exceptions all tht^ functions of the 
Central Executive). 

2. Such provision is not to jirevent the Indian J.egis- 
lature from conferring functions uiion subordinate 
authorities or be deemed t.o tran.sfer to the Cover- 
nor-tTcneral in Council any functions conferred by 
any existing Indian law on any court, judge or 
officer, or on any local or other authority. 

d. The Governor-Ccneral in (fonncil and tlie Cover- 
nor-Ceneral shall be under the general control of 
and comply with such particadar directions, if any, 
as may from time to time be; given by the Secre- 
tary of State. 

4. No sterling loans shall be contracted by the 
Governor-Ceneral in Council, but, if provision is 
made by an East Imba Loans Act of the Parlia- 
ment of the United Kingdom, the Secretary of 
State may cjontract such loans on behalf of the 
Oovcrnor-Genc'ral in (Journal. Suc;h jiowers of 
borrowing are not to be exercised unless at a meet- 
ing of the Secretary of State and his Advisers the 
borrowing has been ajiproved by a majority of the 
persons present. 

5. The powers conferred by the provisions of the 
Constitution Act on the Federal Ijcigislature shall 
be exercisable by the Indian Legislature. 

6. Notwithstanding the Federation has not yet been 
established, the Federal Court and the Federal 
Public Service Commi.ssion and the Federal Rail- 
way Authority shall come into existence and be 
known by those names and shall perform in rela- 
tion to British India the like functions as they are 
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by or under the Act to perform in relation to the 
1^'ederation wlien established. 

Furtlier, siiK^e the legislative bodies and authorities 
establish ( h 1 by tlie Act could not at once create a body 
of law a])j)li(‘able to the Federation and the Urovinces, 
provision had to be made for tlie transitional period. 
Section 20‘I enacts that llis Majesty nuiyy by Order 
in Council, prov ide that, as from such date as may be 
s])ecified in the Order, any law in force in British India 
shall until repealed or amended by a competent Legis- 
lature or other competent authority, have effect subject 
to such adaptations and modifications as appear to His 
Majesty to be ne(;essary or exfx^dient for bringing the 
provisions of that law into accord with the [)rovisi()ns 
of the Act, and, in particular, iiito accord with the ])ro- 
visions whicli reconstitute under different names, gov- 
ernments and authorities in India and prescribe the 
distribution of legislative and executive powers between 
the federation and the leovinces. Tins section, of 
course, does not authorise His Majesty to make any 
existing law applic^able to a Federated State. 

Under the terms of this section the (h)vernment of 
India (Adaptation of Indian Laws) Order 1937 (S.R. 
& ()., 1937, No. 209) was made on LSth March 1937. 
This Order has appended to it 14 schedules. The first 
schedule adapts and modifies the Acts of the Central 
Government, whilst the remaining schedules deal with 
Provincial Acts and Regulations. A Supplementary 
Order (S.R. & O., 1937, No. 702) was made on 29th 
July 1937. 

Certain of the provisions of the Government of 
India Act (a consolidating Af*T which as reprinted 
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was amended up to July ]929) relating to the (lover- 
nor-Gcneral, the Commander-in-Cliief, tlie Governor- 
(.eneral’s Executive CJouneil and the Indian Legislaturt! 
and provisions supplemental to them, are, subject to 
amendments consequential on tlie new Act, to continue 
In have ellect. In all, some twenty-nine sections of the 
Government of India Act will still he operative during 
the transitory period 


CHAPTER XV 


AMENDMENT OF THE ACT 

Machinehy is provided by section 308 for the amend- 
ment, in ce?rtain specified respects, of the Act or an 
Order in Council made under it. The amendments re- 
ferred to are these— 

{a) Any amendment of the provisions relating to 
the size or composition of the Chambers of the 
Federal Legislature, or to the method of choosing 
or the qualifications of members of that Legisla- 
ture, not being an amendment which would vary 
the proportion between the number of seats in the 
Council of State and the number of seats in the 
Federal Assembly, or would vary, either as re- 
gards the Council of State or the Federal As- 
sembly, the proportion between the number of 
seats allotted to British India and the number 
of seats allotted to Indian States. 

{b) Any amendment of the provisions relating to the 
number of Chambers in a Provincial Legislature 
or the size or composition of the Chamber, or of 
either Chamber, of a Provincial Legislature, or to 
the method of choosing or the qualifications of 
members of a Provincial Legislature. 

(c) Any amendment providing that, in the case of 
women, literacy shall be substituted for any 
higher educational standard for the time being 
required as a qualification for the franchise, or 
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providing tliat women, if duly qualified, shall be 
entered on electoral rolls without any application 

being made for the pur|>ose by them or on their 
behalf. 

{( 1 ) Any other amendment of the provisions relating 
to the qualifications entitlij)g persons to be 
registered as voter-s for the purposes of elections. 

The procedure indicated as respects projiosals for any 
such amendment is this — 

(i) The Federal Legislature or any Provincial Legis- 
lature, on motions proposed in ea<;h (^lianfber by 
a Minister on behalf of the L'oum-il of Ministers, 
may pass a resolution recommending any such 
amendment. 

(ii) The Federal Legislature or any Provincial Legis- 
lature, on motions proposed in like manner, may 
present to the Clovernor-Cfeneral or, as the case 
nia}^ be, to the Governor, an address for sub- 
mission to His Majesty praying that His Majesty 
may be pleased to communicate the resolution to 
Parliament. 

(m) If these steps are taken, the Secretary of State 
shall, within six months after the resolution is so 
communicated, cause to be laid before both 
Houses of l^arliarnent a statement of any action 
which it may be proposed to take thereon. 

The Governor-General or the Governor, as the case 
may be, when forwarding any such resolution and 
address to the Secretary of State, is to transmit there- 
with a statement of his opinion as to the proposed 
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amendment, and, in particular, as to the effect ndiicli it 
would have on tlie interests of any minority together 
with a report as to the views of any minority likely to 
be affected. The Secretary of State is to cause such state- 
ment to be laid before^ l*arli ament. In performing these 
duties the Govenior-Oivneral or the Oovernor, as the case 
may be, is to act in liis discretion. 

As regards any siK-h amendment as is mentioned in 
paragraph (c) above— that is to say, r(\sj)e(’ting women 
and the franchisiv — the pro(X‘dure indi(*ated is to ap])ly 
to a resolution of a Provincial ijcgislature whenever 
passed. SubjecT to that, it is not to apj)ly to any resolu- 
tion passed before tlu^ (‘X|)i ration of tim years, in the 
(‘ase of a r(\solution of tlie J^^Hhvral ijcgislature, fr()m th(‘ 
(‘stablisliment of the Federation, and, in tlu^ case of a 
resolution of a l^rovincial L(‘gislature, from tlie estab- 
lishment <jf Frovin(‘ial Autonomy. 

On the otljer hand, His iViMjesty in Council may at any 
time, whetlier the ten yc'.ars refei’ixHl to have elapsed or 
not, and wh(ff.her any add]“(\ss as before iiKMitioned lias 
been submitted or not, make in the provisions of the 
Act any such amendment. It is provided, liowevc^r, that 
if no such address has been submitted, then before the 
draft of any Order which it is })roposed to submit to 
His Majesty is laid before Parliament the Secretary of 
State shall, unless it appears to him tliat the proposed 
amendment is of a minor or drafting nature, take such 
steps as FI is Majesty may direct for asc(3rtaining the views 
of the Oovernments, Legislatures and minorities in India 
which would be affected by it. Further, the provisions of 
Part II of the First Schedule to the Act — which deals 
with representatives of Indian States in respect of the 
Federal Lc^gislatiirc” are not to be amended without the 
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con, sent ol the lliilcr of any State vviiieh will he affected 
by the aiiiendinent. 

In a statement i.s.sLied by the Government of India 
on 3rd Jidy 1935, on thc^ anthoi'ity of Hi,s Majesty’s 
Government, it wa.s pointed ont that the luaK'.s.sity for 
the pow(!r.s referred to in the preceding paragrajih was 
due to .sneh rc-asons as (he following— 

(ffl) Tt i,s impossil)le to fores(«' when necessity may 
arise foraimmding ininordetaiLs (xmnecksd with the 
franchise and tlu' constitution of the I.egislatures, 
and for such amendnu'iit it wordd clearly he dis 
advantageous to hava- no method available shoi't 
of a fresh amending Act of Parliament; nor is it 
pr'acticahle statutor ily to separate* out such dediail 
from more imirortant mat(;ers sudi as tliosee 
earvered by the terms of the (aenimunal Awai'd. 

(!>) It might also bee*ome desirable, in the* event e)f a 
nnanimeais agreement between e*e>mmunitie*s in 
Inelia, to malee moeliti cations in the jrrervisiems 
baseal upeen the Cennmunal Award, and for suedi 
agrcoel changers it woulel alser be disadvaintageKrus 
to have nee eether metherel available than an arneriel- 
ing Act of Parliament.” 


The statement aeldeel that within thee ranges of thee 
CV.rnmunal Award Tiis Majesty’s Government woulel not 


propose, in the exere*ise erf any power's cemferred by this 
clause, to r*ecommend to Parliament any changes, 
unless such changes had been agrceel between the eorn- 
rnunrties concerned. 

Seeetion 399 sets out the prercedure to be ferllowed in 
respect of Orders in Council. It prerviders that the Secre- 
tar*y erf State shall lay before I’arliament the elraft of 
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any Order wliieli it is proposed to recommend His 
Majesty to make, and no further proceedings shall be 
taken in relation to it except in pursuance of an address 
presented to His Majesty by both Houses of Parliament 
])raying tliat the Order may be made either in tlie form 
of the draft, or with such amendments as may have 
l)een agreed to by resolution of both Houses. 

Put if at any time when Parliament is dissolved or 
prorogued, or when both Houses of Parliament are 
adjourned for more than fourteen days, the Secretary 
of State is of opinion that on account of urgenc'y an 
Order in (k)uncdl should be made under the Act forth- 
witli, it will not be necessary for a draft of the Order to 
b(^ laid before Parliament. In such a case, however, the 
Order will cease to have effect at the expiration of 
twenty-eight days from the date on which the House 
of Commons first sits after the making of the Order 
unless within that jx^riod resolutions approving the 
making of the Order are passed by both Houses of 
Parliament. 

Tlie ty])e of amendment which the Act envisages 
may be properly made by Order in Council is illustrated 
by the Government of India (Federal Legislative 
Amendment) Order 1936 (8.R. & O., 1936, No. 1324), 
whic^h provides that the State of Khaniadhana shall be 
included in the Central India Agency. 

The Statute oe Westminsteh 

It is of course clear that the Act itself can be amcTided 
only by Parliament. The Statute of Westminister 1931 
(22 Geo. V, c. 4) lias no application to India. That Statute 
applies solely to the Dominion of Canada, the Common- 
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wealth of Australia, the Dominion of New Zealand, the 
Union of Soutlt Africa, the Irish Free .State and New- 
fonndland. 

idnally it is to be obsei'ved that little now remains 
of the statutes previously affecting the government of 
India,. The extent l,o which they have licen repealed 
is shown by th(( tenth schedule to the Act . 
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DRAFT INSTRUMENT OF JNSTRUCTTONS TO THE 
GOVERNOR-GENERAL ANT) INSTRUMENTS OF 
INSTRUCTIONS TO GOVERNORS 

Undek sections 13 and 53 of the A(*t, the Secretary^ of State 
is to lay before IVirlianient the draft of any Insti'iKdioiis 
(including any Instructions amending or revoking In- 
structions previously issued) which it is proposed to re- 
commend Flis Majesty to issue to the (h)vernor-General or 
the Governors, 

Tlie following draft Instrument of Instructions to the 
GoverTior-General was prescmted to Parliament in Februai’y 
1935 (Cmd. 4805) l)y the Secretary of State for India as 
illustrating the contents of this document which the Govern- 
ment had in mind. The draft is based in tlu^ main on lecom- 
mendations of the Joint Select Committee, and also contains 
some passages and j)lirases (for exam])le in paragraph 
XXXI) which have been used in the past in Instructions to 
the Governor-General and Govei*nors. 


INSTRUMENT OF INSTRUCTIONS TO THE 
G 0 VERN OR-G ENER AL 


W'heueas by Letters Patent bearing even date We have 
made effectual and permanent provision for* the Office of 
Governor- General of India: 
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And Whisreak by tho.so Letters Patent and by the Act 
of larliament pa,s8ed on [2nd Au^,ni.st 103.5] and entitled 
the Goveniment of India Act, 103.5 (hereinafter called “the 
said A(;t ’), certain powers, functions and authority for tlie 
government of India and of Our Federation of India are de- 
dared to be vested in the (Governor-General as Our iiepre- 
sentative: ^ 

A]sj) WiTEHEAS, without prejudice to the provision in the 
said Act that in certain re^^ards therein sjiecificd the Gov- 
ernor-Oeneral shall act according to instructions received 
horn time to time from Our Sccrctarv of State, and to the 
duty of Our Oovernor-Oencral to give ellect to any instruc- 
tions so received. We are minded to make genoralprovision 
regarding the manner in which Our said Oovernor-General 
sha I execute all things which, according to the said Act and 
sanl licttcrs Patent, belong to his OtHco and to the trust 
which We have reposed in Jiim: 

And Wderea.s by the .said Act it is provided that the 
draft of any such Instriudions to be issued to Our Oovernor- 
General shall bo laid by Our Secretary of State before both 
Houses of Parlianient: 

And Whekkas both Houses of Parliament, having con- 
sideicd tlie draft laid before them accordingly, have pre- 
sented to Us an Address praying that Instructions may be 
issued to Our Governor-General in the form which lierein- 
after follows; 

Now THEREFORE We do by these Our Instructions under 
Our Sign Manual and Signet declare Our jileasure to be as 
tollows: — 


A . — Introductory 

I. Under these Our Instructions, unless the context other- 
wise require, the term “Governor-General” shall include 
every person for the time being administering the Office of 
Governor-General according to the provisions of Our Letters 
1 atent constituting the said Office. 
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II. Our (jlovernor-^General for tlie time beinj^ shall, with all 
due soicmiiitv, c’ause Our ( biniriission under Our Sign 
Manual, appointing him, to he read and published in the 
[)resonce of the Chief Justice of India for tlio time being, or, 
in his al)sence, otlier Judge of the Federal Court. 

III. Our said Governor- General shall take the oath of 
allegiance and the oath for tlie due execution of the Office 
of our Governoi'-General of India, and for the due and im- 
partial administration of justice, in the form hereto aj)- 
pended, which oatlis the Chief Justice of India for the time 
being, or in his absence any /Judge of the Federal Court, shall, 
and is hereby required to, tender and administer unto him. 

I\\ And We do authorise and r(M|uire Our Governor- 
General, by himself or by any other ])erH()n to be authorised 
by him in that behalf, to administer to every |)ef‘son ap- 
pointed by him to hold office as a meml)ej’ of the Council of 
Alinisters the oaths of office and of secaecy hereto appendcMl. 

\ . And We do further direct that every })erson who under 
these Instructions sliall l)e required to take an oatli may 
make an affirmation in place of an oath if he has any objec;- 
tion to making an oatli. 

VI. And whereas great piejudice may hajipen to Our 
service and to the security of India by tlie absence c^f Our 
Governor-General, he shall not quit India during Ids term 
of office without having first obtained leave from Us under 
Our Sign Manual or through one of Our Principal Secretaries 
of State. 

B. — In Keoari) to the Executive Authority of 
THE Federation 

VII. Our Governor-General shall do all that in him lies to 
maintain standards of good administration; to encourage 
religious toleration, co-operation and goodwill among all 
classes and creeds; and to promote all measures making for 
moral, social and economic welfare. 
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VAll. Ill making af)poiMtinent8 to his Council of MiniHters 
Our (Icwiaaior-Gcncral sliall uho his Iiest endeavours to select 
his Ministm's in tlie following manner, that is to say, in con- 
sultation witli tlie person who, in his judgment, is most likely 
to command a stalile majority in the Legislature, to appoint 
those ])ersons (including so far as practicable representatives 
of tlie FiMlerated Statt^s and members of important minority 
communities) who will best be in a position collc?ctively to 
command t lie confidences of the Legislature. Dut, in so a(*t- 
ing, lui shall bear constantly in mind the need for fostering a 
sense of joint. r(‘S])onsil>ility among his Ministers. 

JX. In all matters within the scope of the executive author- 
ity of tlie Federation, save in resjiectof those functions which 
he is recjuired liy the said Act to exercise in his discretion, 
our (iovei iHir-t huiei al shall in the exercise of the powers con- 
ferred u])on liim fie guided by the advice of his Ministers, un- 
less in his ojiinion so to be guided would be inconsistent with 
the fulfilment of any of the special res])onsibilities whicdi are 
by tlu* said Act committed to liini, or witli the projier dis- 
charge of any of the fnmlions which he is otherwise l)y the 
said Act recpiired to exeieise on his individual judgment; 
in ally of whicli cases our Governor-C'Jeneral shall, notwith- 
standing his Ministers’ advice, act in exercise of the powers 
liy the said Act conhiried uj)on him in such manner as to his 
individual judgment seems recpiisite for the due discharge of 
tlie responsibilities and functions aforesaid. J3ut he shall be 
studious so to exercise his jiowers as not to enable his Mini- 
sters to rely u])on his special r(>sponsil)ilitie8 in order to re- 
lieve themselves of responsibilities which are properly their 
own. 

X. It is Our will and pleasure tliat in the discharge of his 
special resfionsifiility for safeguarding the financial stability 
and credit; of the Federation Our Governoi -General shall in 
particular make it his duty to see that a budgetary or bor- 
rowing policy is not pursued which would, in his judgiiKuit, 
seriously prejudice the credit of India in the money markets 
of the world, or affect the capacity of the Federation duly to 
discharge its financial obligations. 
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XL Our Governor- General shall intei'pret his special re- 
sponsibility for the safeguarding of the legitimate interests of 
minorities as requiring him to secure, in general, that those 
racial or religious communities for the members of which 
special representation is acicorded in the Federal Legislature, 
and those classes who, wdiether on account of tlie smallness 
of their numl)er or their lack of educational or material ad- 
vantages or from any other cause, cannot as yet fully rely 
for their welfare on joint political action in the Federal Legis- 
lature, shall not sulfer, or have reasonable (uiuse to fear, 
neglect or oppression, liut he shall not regard as entitled to 
his protection any body of persons by reason only tliat tliey 
share a view on a particular question whicjh has not found 
favour with the majority. 

Further, Our Governor- General shall interpret the said 
special responsibility as requiring him to secure a due pro- 
portion of appointments in Our Services to the several com- 
munities, and he shall be guided in this regarxl by the 
accepted policy prevailing before the issue of tliese Our 
Instructions, unless he is fully satisfied that modification of 
that policy is essential in the interests of the communities 
affected or of the welfare of the public. 

XII. In the discharge of his special responsibility for the 
securing to members of the pubfic services of any rights pro- 
vided for them by or under the said Act and the safeguarding 
of their legitimate interests Our Governor-General shall be 
careful to safeguard the meml>ers of Our Services not only 
in any rights provided for them by or under the said Act or 
any other law for the time being in force, but also against 
any action which, in his judgment, would l)e inequitable. 

XIII. The special responsibility of Our Governor- General 
for securing in the sphere of executive action any of the pur- 
poses which the provisions of Chapter III of Part V [which 
deals with discrimination] of the said Act are designed to 
secure in relation to legislation shall be construed l)y him as 
requiring him to differ from his Ministers if in his individual 
judgment their advice would have effects of the kind which 
it is the purpose of the said Chapter to prevent, even though 
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tli6 tid vic6 so tendered to him is not in conflict with any 
specific provision of the said Act. 

XIV. In the discharge of his special responsibility for the 
prevention of measures which would subject goods of United 
ivingdom origin imported into India to discriminatoiy oi 
penal treatment, Our Governor-General shall avoid action 
which would affect the competence of his Government and 
of the lYHleral Legislature to develop their own fis(;al and 
economic policy, or would restrict; their freedom to negotiate 
trade agi*eements whether wdth the United Edngdom or wdth 
otlier countries for the securing of mutual tarilf concessions; 
and he should intervene in tariff policy or in the negotiation 
of tarilf agreements only if, in his opinion, the main intention 
of file policy contemplated is, by trade restrictions, to injure 
tlie interests of the United Kingdoin rather than to further 
the economic interests of India. And w^e recpiire and charge 
him to regard the discriminatory or penal treatment covered 
l)y this special responsibility as including both direct dis- 
crimination (w^hether by means of dilferential tariff raters or 
by means of differential restrictions on imports) and indirect 
dis(;rimination by means of differential treatment of varioi^ 
types of products: and Our Governor-General’s special re- 
sponsibility extends to preventing the imposition of pro- 
hibitory tariffs or restrictions, if he is satisfied that such 
measures are proposed with the aforesaid intention. It 
also extends, subject to the aforesaid intention, to measures 
which, though not discriminatory or penal in form, wxaild 
be so in fact. 

At the same time in interpreting tfie special responsibility 
to which this paragraph relates Our Governor-General shall 
bear always in mind the j)artnership between India and the 
United Kingdom witliin Our Empiie wdiich has so long sub- 
sisted and the mutual obligations which ailse therefrom. 

XV. Our Governor-General shall construe his special re- 
8ponsil)ility for the protection of the rights of any Indian 
State as requiring him to see that no action shall be taken 
by his Ministers, and no Bill of the Federal Legislature shall 
become law, which would imperil the economic life of any 
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State, or ailect prejudicially any riglit of any State hereto- 
fore or hereafter recognised,^ whether derived from treaty, 
grant, usage, sutTerance or otherwise, not being a right apper- 
taining to a matter in respect to whicli, in virtue of the 
Ruler’s Instrument of Accession, the Federal Legislature 
may make laws for his State and his siilrjects. 

.X V I. In the framing of rules for the logulation of the busi- 
ness of the Federal Government Our Governor- General shall 
ensure that, amongst other provisions for the odective dis- 
charge of that business, due provision is made that tlie Mini- 
ster in charge of the Finance Department shall be consulUHl 
upon any proposal by any other Minister vvhicli affects the 
finances of the Federation: and further tlia-t no reappropria- 
tion within a Grant shall be made by any Minister otherwise 
than after consultation with the Financ^e Minister; and that 
in any case in which the Finance Minister does not (concur 
in any such proposal the matter shall be brought for decision 
before the Council of Ministers. 

XVII. Although it is provided in the said Act that the 
Governor-General shall exercise his functions in ])art in his 
discretion and in part with the aid and advicii of Ministers, 
nevertheless it is Our will and pleasure tliat Our Governor- 
General shall encourage the practice of joint consultation 
between himself, his Counsellors and his Ministers. And see- 
ing that the Defence of India must to an increasing extent 
be the concern of the Indian people it is Our will in especial 
that Our Governor- General should have regard to this in- 
struction in his administration of the Department of Defence; 
and notably that he shall bear in mind the desirability of 
ascertaining the views of his Ministers when he shall have 
occasion to consider matters relating to the general policy of 
appointing Indian oflicers to Our Indian Forces, or the em- 
ployment of Our Indian Forces on service outside India. 

XVIII. Further, it is Our will and pleasure that, in the 

^ The procedure for the determination of tlio right in case of a 
dispute rests with the Crown’s representative for tlie conduct of 
relations with the States. 
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administr’ation of tho Department of Df^fence, Our Governor- 
General sliall obtain the views of Our Commander-in-Chief 
on any matter which will alTeet the discharge of the latter’s 
duties, and shall transmit his opinion on such matters to Our 
Secretary of State whenever the Commander-in-Chief may 
so r‘ec|uest on any occasion when Our Governor-General com- 
municates with Our Seci-etary of State uj)on them. 

XIX, And We desire that, although the financial control 
of Defence administration must be exercised by the Gover- 
nor-General at his discretion, nevertheless the Federal De- 
partment of Finaiu'c shall be kept in close touch with this 
cont rol l)y su(*h arrangement as may prove feasible, and that 
the Federal Ministry and, in particular, the Finance Minister 
shall be brought into consultation before estimates of pro- 
pos(id expenditure for* the servi(^e of Defence are settled and 
laid before the Federal Legislature. 


0. In re(}AR1) 10 Rei-ations between the Fedekation, 

PliOVlNOES AND FEDERATED StATEvS 

XX. Whereas it is expedient, for the common good of Pio- 
vin(*es and Feder*ated States alike, that the authority of the 
Federal Government and Legislatun? in those matters which 
are by law assigned to them should prevail: 

And whereas at the same time it is the purpose of the said 
7\ct that on the one hand the Governments and Legislatures 
of the Provinces should be free in their own sphere to pursue 
their own jiolicies, and on the other hand that the sovereignty 
of tlie l^'ederated States should ixunain unaffected save in so 
far as the Rulers thereof have otherwise agreed by their 
Instruments of Accession: 

And whereas in the interest of the harmonious co-opera- 
tion of the several members of the body politic the said Act 
has empowered Our Governor- General to exercise at his dis- 
cretion certain powers affecting the relations between the 
Federation and Provinces and States: 

It is Our will and pleasure that Our Governor-General, in 
the exercise of these powers, should give unbiased considera- 
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tioii as well to the views of the Goveriiiiients of Provinces 
and Federated States as to those of his own Minist ers, when- 
ever those views are in conflict and, in particular, when it 
falls to him to exercise his power to issue orders to the Gover- 
nor of a Province, or directions to the Ruler of a Federated 
State, for tlu^ j)ur’pose of securing tliat the executive author- 
it}^ of the Federation is not impeded or prejudiced, or his 
power to determine whc^ther provincial law or federal law 
shall regulate a matter in the s[)liere in which both Legisla- 
tures have })ower to make laws. 

N XT. It is Our desire t hat Our Governor- General shall by 
all reasonal)le means encourage consultation witii a view to 
common action l)etween the Federation, Provinces and 
]^\Hjerated States. It is further Our will and pleasure that 
Oui* Govau’nor-General sliall endeavour to se(air(‘. the co-opera- 
tion of the Governments of Provinces and Federated States 
in the maintenance of such federal agencies and institutions 
for research as may serve to assist the conduct by Provincial 
Governments and Federated States of their own alTairs. 

XX 11. In particular We recpiire Our Governor-General to 
ascertain l)y the method wliich apj)ears to him best suited to 
the cir(‘umstan(!es of ea(;h (;ase the views of IVovinces and of 
Federated States u{)on any legislative pro]K)sals which it is 
proposed to introdiu'c in tlie Federal Legislature for the im- 
j)osition of taxes in which Provinces or Federated States are 
interested. 

XXlll. Before granting his previous sanction to the in- 
troduction of a Bill into the Federal Legislature imposing 
a Federal surciharge on taxes on income, Our Governor- 
General shall satisfy himself that the results of all practi- 
cable economies and of all practicable measures for increasing 
the yield accruing to the Federation from other sources of 
taxation within the powers of the Federal Legislature would 
be inadequate to balance Federal receipts and expenditure 
on revenue account; and among the aforesaid measures sliall 
be included the exercise of any powers vested in him in rela- 
tion to the amount of the sum retained by tlie Federation 
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out of uKuieys assigned to the Provinces from taxes on 
income. 

XXIV. Our Governor-General, in determining whetlier 
the Federation would or would not be justified in refusing 
to make a loan to a Province, or to give a guarantee in 
respect of a loan to be raised by a Province, or* in imposing 
any c;onditions in relation to such a loan or guarantee, shall 
be guided by the general policy of the Federation for the 
time being as to the extent to whi(;h it is desirable that 
borrowings on behalf of the Provinces sliould be undertaken 
by the Federation; but sucli general policy- shall not in any 
event be (h^emed to ju'cvail against the grant l)y the Fed(n-a- 
tion of a loan to a IVoviruK^ or a guarantee in res])ect of a 
loan to be raised by that Province, if in the opinion of Our 
Gov(U'nor-General a tenifiorary finaiuaal emergency of a 
grave character has aristni in a Province, in whi(*h refusal liy 
the Federation of such a grant or guarantee would leave tlui 
Province with no satisfactory means of meeting such teni- 
]ior ary emergen cy . 

XXV. Before granting his previous san(!tion to the intro- 
duction into the Federal Lc^gislature of any Bill or amend- 
ment wherein it is proposed to autliorise the Federal (hivern- 
ment to give directions to a IVovinc'c as to the carrying int.o 
execution in that Province of any Act of the Federal Legis- 
lature relating to a matter specified in Part 11 of the Con- 
current Legislative List a|)pended to the said Act, it is Our 
will and pleasure that Our (ilovernor-General sliould take 
care to see that the Governments of tiie Provinces whic^h 
would be affected by any such measure have been duly 
consulted upon the proposal, and upon any other proposals 
which may be contained in any such measure for the im- 
position of expenditure upon the revenues of tlie I^rovinces. 

XXVI. In considering whether he shall give his assent to 
any Provincial law relating to a matter enumerated in the 
Concurrent Legislative List, which has been reserved for his 
consideration on the ground that it contains provisions re- 
pugnant to the provisions of a Federal law, Our Governor- 



222 


INDIA’S NEW CONSTITUTION 


General, wliile giving full consideration to the proposals 
of the Provincial Legislature, shall have due regard to the 
importance of preserving substantially the broad principles 
of those Codes of law through whicli uniforniity of legisla- 
tion has hitherto been secured. 

B. — Matters affecting the Legislature 

XXVII. Our Governor- General shall not assent in Our 
name to, but shall reserve for the signifi(*ation of Our 
pleasure, any Bill of any of the classes herein specified, that 
is to say: — 

(a) any Bill the provisions of which would repeal or l)e 
repugnant to the provisions of any Act of Parliament 
extending to British India: 

(b) any Bill which in his opinion would, if it became law, 
so derogate from the |)Owers of the High C'oui’t of any 
Province as to endanger the position which these 
Courts are by the said Act designed to fill; 

(c) any Bill passed by a Provincial Legislature and re- 
served for his consideration whicii would alter the 
character of the Permanent Betti era ent; 

(d) any Bill regarding which he feels doubt whether it 
does, or does not, offend against the purposes of 
Chapter III, Part V of the said Act [whicli deals with 
discrimination]. 

[In the House of Lords on I8th July 1935 the Marquess 
of Zetland (without wishing to bind liimself to the actual 
words) said that at the end of paragraph XXVdl he would 
propose to insert some such words as these — 

“In considering whether or not lie shall assent in Our 
name to any Bill other than a Bill of any of the classes 
enumerated in the foregoing sub-paragraphs Our Governor- 
General [and in the case of a Province Our ( Jovernor] shall 
without prejudice to his power to withhold his assent upon 
any ground whatsoever have special regard to the effect of 
the Bill upon any of his special responsibilities.”] 
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XXVIII. It is further Our will and pleasure that if an 
Agreement is made with His Exalted Highness the Nizam 
of Hyderabad as contemplated in Part III of the said Act 
[the establishment of Provincial Autonomy], Our Governor- 
General in notifying his assent in Our name to any Act of 
the Legislature of the Central Provincjcs and Berar wdiich 
has been reserved for his consideration, shall declare that 
his assent to the Act in its application to Berar has l)een 
given on Our behalf and in virtue of the [provisions of Part 
III of the said Act in pursuance of the Agreement between 
Us and His Exalted Plighness the Nizam. [Sct^ ]). 228.] 

XXIX. It is Our will that the power vested by the said 
Act in Our Governor- General to stay proceedings upon a 
Bill, clause or amendment in the Federal Legislature in the 
discharge of his special responsibility for the prevention of 
grave menace to peace and trancjuillity shall not Ipc exercised 
unless, in his judgment, the public discussion of the Bill, 
clause or amendment would itself endanger peace and tran- 
quillity. 

XXX. It is Our will and pleasure that, in clioosing reypre- 
sentatives of British India for the seats in the ("ouncil of 
State which are to be filled by Our Governor- General by 
nominations made in his discretion, he shall, so far as may 
be, redress inequalities of reypresentation wLicli may have 
resulted from election. He shall, in particular, bear in mind 
the necessity of securing representation for the Scheduled 
Castes and women; and in any nominations made for the 
purjpose of redressing inequalities in relation to minority 
communities (not being communities to whom seats are 
sypecifically allotted in the Table in the First Part of the First 
Schedule to the said Act) he shall, so far as may seem to him 
just, be guided by the proportion of seats allotted to such 
minority communities among the British India rey)resenta- 
tives of the Federal Assembly. 

E. — General 

XXXI. And finally, it is Our will and pleasure that Our 
Governor- General should so exercise the trust which we have 

Q 
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reposed in him that the partnership between India and the 
United Kingdom within Our Empire may be furthered, to 
the end that India may attain its due place among Our 
Dominions. 


INSTRUMENT OF INSTRUCTIONS TO THE 
GOVERNOR 

Tlie following Draft Instrument of Instructions which 
the Government proposed, with the consent of Parliament, 
to recommend His Majesty to issue to the Governors of 
Indian Provinces was presented to Parliament on 3rd 
Noveml)er 193(). It was approved by Parliament in Decem- 
ber 1930, and took effect on 1st Ajuil 1937 — the date of 
the establishment of Provincial Autonomy. 

DRAFT INSTRUMENT OF INSTRUCTIONS TO THE 
GOVERNORS OF MADRAS, BOMBAY, BEN(U\L, 
THE UNITED PROVINCES, THE PUNJAB, 
BIHAR, THE CENTRAL PROVINCES AND 
BERAR, ASSAM, THE NORTH-WEST FRONTIER 
PROVINCE, ORISSA, AND SIND 

Whereas by Letters Patent bearing date the 
day of Nineteen hundred and 

thirty-seven We have made permanent provision for the 
Office of Governor of : 

And Whericas by those Letters Patent and by the Act of 
Parliament |)assed on the second day of August, Nineteen 
luindred and thirty-five and entitled the Government of 
India Act 1935 (hereinafter called “the Act”), certain 
powers, functions and authority for the government of the 
lYovince of are declared to be vested in the 

Governor as Our Representative: 

And Whereas, without prejudice to the provision in the 
A (it that in (?ertain regards therein specified the Governor 
shall acit according to instructions received from time to 
time from Our Goveriior-Geiieral, and to the duty of Our 
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(Tovernor to give eiiect to instructions so received, We are 
minded to make general provision regarding the due manner 
in which Our said Governor shall execute all things which, 
ax^cording to the A(;t and the said Letters Patent, belong to 
his Office, and to the trust which We have reposed in him: 

And Whereas a draft of these Instructions lias been laid 
lief ore Parliament in accordance with the provisions of 
subsection (1 ) of section fifty-thnie of the Act and an Address 
has been presented to Us* by both Houses of Parliament 
jiraying that instructions may be issued in the terms ol these 
Instructions: 

Now TiTEiiEFORE We do by these Our Instnu'tions under 
Oui* Sign Manual and Signet declare Our jileasur’e to be as 
follows: — 

A. Inthoditctory 

I, Under these Our Instructions, unless the context 
otherwise require, the term “Governor” shall include every 
person for the time being acting as (tovernor accoixling to 
the provisions of the Act, 

II. Our Governor for the time being shall, with all due 
solemnity, (;ause Our Commission under Our Sign Manual 
ap])ointing him to be read and published in the presence of 
the Chief Justice for the time being, or, in his absence, other 
eJudge, of the High Court of the Province. 

HI. Ouv said Governor shall take the oath of allegiance 
and the oath for the due execution of the Offline of Our 
Governor of , and for the due and imjiartial 

administration of justice, in the form hereto appended, 
which oaths the Chief Justice for the time being, or in his 
absence any Judge, of the High Court, shall, and he is hereby 
required to, tender and administer unto him. 

IV. And We do authorise and require Out* Governor, by 
himself or by any other person to be authorised by him in 
that behalf, to administer to every person appointed by him 
to hold office as a member of the Council of Ministers the 
oaths of office and of secrecy hereto appended. 
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V. And We do further direct that every person who under 
these Instructions shall be required to take an oatli may 
make an affirmation in place of an oath if he has any objec- 
tion to making an oath. 

VI. And whereas great prejudice may happen to Our 
service by the absence of Our Governor, he shall not quit 
India during his term of office without having first obtained 
leave from Us under Our Sign Manual or through one of Our 
Priiuapal SecTctaries of State. 


B. — In liECJARD TO THE ExECHTTIVE AUTHORITY OF THE 

Province 

Vll. In making appointments to liis (council of Ministers 
Our Governor shall use his best endeavours to select his 
Ministers in the following manner, that is to say, to appoint 
in consultation with the person wlio in his judgment is most 
likely to command a stable majority in the Legislature those 
persons (including so far as practicable members of im- 
portant minority communities) who will best be in a position 
collectively to command the confidence of the Legislature, 
In so acting, he shall bear constantly in mind the need for 
fostering a sense of joint responsibility among his Ministers. 

\III. In all matters within the scope of the executive 
authority of tlie Province, save in relation to functions 
which he is required by or under the Act to exercise in his 
discretion, Our Governor shall in the exercise of the powers 
conferred upon him be guided by the advice of his Ministers, 
uiileiss in his opinion so to be guided would be inconsistent 
with the fulfilment of any of the special responsibilities which 
are by the Act committed to him, or with the proper dis- 
charge of any of the functions which he is otherwise by or 
under the Act required to exercise in his individual judg- 
ment; in any of which cases Our Governor shall, notwith- 
standing his Ministers’ advice, act in exercise of the powers 
by or under the Act conferred upon him in such manner as 
to his individual judgment seems requisite for the due dis- 
charge of the responsibilities and functions aforesaid. But 
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he shall be studious so to exercise his powers as not to 
enable lus Ministers to rely upon his special responsibilities 
in order to relieve themselves of responsibilities which are 
properly their own. 

IX. Our Governor shall interpret his special responsi- 
bility for the safeguarding of the legitimate interests of 
minorities as requiring him to secure, in general, that those 
racial or religious communities for the members of which 
special representation is accorded in the Legislature, and 
those classes of the people committed to his charge who, 
whether on account of the smallness of their number or their 
primitiv^e condition or their lack of educational or material 
advantages or from any other cause, cannot as yet fully 
rely for their welfare upon joint political action in the 
Legislature, shall not suffer, or have reasonable cause to fear, 
neglect or oppression. But he shall not regard as entitled to 
his protection any body of persons by reason only that they 
share a view on a particular question which has not found 
favour with the majority. 

Further, Our Governor shall interpret the said special 
responsibility as requiring him to secure a due proportion 
of appointments in Our Services to the several communities, 
and, so far as there may be in his Province at the date of the 
issue of these Our Instructions an accepted policy in this 
regard, he shall be guided thereby, unless he is fully satisfied 
that modification of that policy is essential in the interests 
of the communities affected or of the welfare of the public. 

X. In the discharge of his special responsibility for the 
securing to members of the public services of any rights pro- 
vided for them by or under the Act and the safeguarding 
of their legitimate interests Our Governor shall be careful 
to safeguard the members of Our Services not only in any 
rights provided for them by or under the A(;t or any other 
law for the time being in force, but also against any action 
which, in his judgment, would be inequitable. 

XI. The special responsibility of Our Governor for secur- 
ing in the sphere of executive action any of the purposes 
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whidi the j>rovisions of Chapter III of Part V of the Act arc 
designed to secui'c in relation to legislation shall be (!on- 
strned by him as requiring him to differ from his Ministers 
if in his individual judgment theii- advice would have effects 
of the kind which it is the purpose of the said Chapter to 
prevent, even though the advice so tendered to him is not 
in conflict with any speeifi(t provision of the Act. 

XII. Our Governor shall construe his special responsi- 
Itility for the })roteetioM of the rights of any Indian Slate- as 
requiring him to see that no action shall' be taken l)y his 
Ministers which would im])eril the economic; life of any State, 
oi affect jcrejudicially any right of any State hc-r(;tofore or 
hereafter rec;ognised, whether derived' from treaty, grant, 
image, sufferance or otherwise: and he sliall refer to Our 
Gin'crnor- General any (|ucstions wliich may arise as to the 
exintence of any sinili right. 

XIIa. In fmrsuance of the Agrccement made- between Us 
and His Exalted Highness tlui Nizam of Hyderabad as con- 
templatecl in Part III of the Act, Our Geevernor shall in- 
terjiret his special responsibility for the iirotection of the 
rights c)f any Indian State as also recpiiring him in the 
administration of ilerar to have due regard to tlie com- 
mercial and economic interests of tin; State of Hyderabad. 

hurt her, if Our Governor is at any time of opinion that 
the policy hitherto in force affords to him no satisfactory 
guidance in the interpretation of his special responsibility 
for securing that a reasonable share of the revenues of his 
Province is expended in or for tin; benefit of Berar he shall, 
if he deems it expedient, fortify himself with advice from 
a holly of experienced and unbiased persons whom he may 
ajipoint for the purpose of recommending what changes in 
policy would be suitable and equitable. 

(The foregaing paragraph will be. included in the Instrument 
of Instructions to the Govern.w of the Central ProvinrcJi and 
Berar only.) 

XIII. In tlie framing of rules for the regulation of the 
business of the Provincial Government Our Governor shall 
ensure that, amongst other provisions for the effeetive dis- 
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(!liarg('! of that buHincss, duo provision is niado tljat tlio 
Finances Minister shall l)e consulted upon any pro])osal by 
any other Minister winch affects the finances of the Pro- 
viiKic: and further that no reappro})riation within a Grant 
shall 1)0 made l)y any Department other than tlie Finance 
Department, excuipt in accordance with su(;h rules as the 
Finance Minister may ap])rove; and that in any (*ase in 
which the Finance Minister does not concur in any such 
proposal the matter sliall be l)rought for decision before the 
( ■ouncil of Ministers. 

He shall further in those rulc:s make due provision to 
secur’e that prompt attention is paid to any re])r(‘sentat'ion 
received by liis Government from any minority. 

XIV. Having regard to the }>owers conferred by the Act 
u|)on Our 8(‘cretary of State to a|)})oint |)ersons to Our 
services if, in his opinion, circumstances arise which render 
it ne(!('ssarv foi‘ him so to do in order to secaire ehiciency in 
irrigation. Our Governoi* shall make it liis care to see that 
he is kept constantly sup[>lied with information as to the 
conduct of irrigation in his Province in order Ihat. he may, 
if tuhhI be, plac(* this infoi'ination at thc^ disposal of Our 
Governor-General. 

X V. In the (‘xercise of tlie powers l)y law confenaal upon 
him in relation to the administration of areas declared under 
the Act to be Excluded or Partially Exclu(h‘(l Areas, or to 
th(^ discharge of his special res])onsibility for th(‘ safeguard- 
ing of the legitimat(? interests of minorities, Our (h)V(U‘nor 
shall, if he thinks this course would enable him the l)etter 
to discharge his duties to the inhabitants of those areas or 
to ])rimitive sections of the population elsewhere, appoint 
an officer with the duty of bringing their needs to his notice 
and advising him regarding measures for tlieir welfare. 

X Va. Our Governor shall bear constantly in mind the 
danger to India as a whole of any failure to maintain peace 
and security on the North-West Frontier. He shall, there- 
fore, in the exercise of the executive authority of the Pro- 
vince, constantly have regard to the due discharge of his 
functions as Agent to Our Governor- General in respect of 
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the tribal areas situate between the frontiers of India and 
the North-West Frontier Province; and he shall not hesitate 
to exercise his special responsibility for securing that the 
due discharge of his functions in respect of such tribal areas 
is not prejudiced or impeded by any course of action taken 
with respect to any other matter. 

(The foregoing paragraph mil be included in the Instruc- 
tions to the, (xovernor of the North- West frontier Trovince, only.) 


C. Matteus affecting the Legiseatiuie 

XV’I. In determining whether he shall in Our name give 
his assent to, or withhold his assent from, any Bill Our 
Oovernor shall, without prejudice; to the; generality c;f his 
power to withhold his assent on any ground which appears 
to him in his discretion to render such action necessary or 
expedient, have particular regard to the b(;aring of the 
provisions of tlie Bill upon any of the special responsi- 
bilities imposed u[)on him by the Act. 

XVn. Without prejudice to the generality of his powers 
as to reservation of Bills, Our (Jovernor shall not assent in 
Our name to, but shall reserve for the consideration of Our 
Govei nor-Genoral, any Bill of any of the classes herein 
specified, that is to say: — 

(a) any Bill the provisions of which would repeal or be 
to tile provisions of any Act of Parliament 
extending to British India; 

(h) any Bill which in his opinion would, if it became law, 
so derogate from the powers of the High Court as to 
endanger the position which that Court is by the Act 
designed to fill; 

(c) any BiO regarding wliich he feels doubt whether it 
does, or does not, offend against the purposes of 
Chapter III of Part V or section 299 of the Act; 

(d) any Bill which would alter the character of the Per- 
maneiit Settlement. 
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And in view of the provisions in this clause of these Our 
Instructions, it is Our will and pleasure that if his previous 
sanction is required under the Act to the introduction of 
any Bill of the last-mentioned description Our Governor 
shall not withhold that sanction to the introduction of tlie 
Bill. 

XVIIa. Our Governor in declaring his assent in Our name 
to any Bill of the Legislature of the Central Provinces and 
Berar applying to Berar or in n()tifying Our assent to any 
such Bill reserved for* the signification of Our pleasure shall 
state tliat the assenl to the Bill in its ap])lication to Berar has 
been given by virtue of the ass(mt of His Exalted Highness 
the Nizam to tlui aforesaid Agreement. 

(The. foregoing paragraph will be induded in the Irisirm- 
tions to the Governor of the Central Provinces and Berar only.) 

XVIII. It is Our will that tlie powei* vested by tlie Act 
in Our Governor to stay proceedings upon a Bill, clause or 
amendment in the Provincial Legislature in the discharge 
of his special responsil>iiity for the prevention of grave 
menace to peace and tranquillity sliall not be exercised 
unless, in his judgment, the public discussion of the Bill, 
clause or amendment would itself endanger peace and 
tranquillity. 

XIX. It is Our will and pleasure that the seats in the 
Legislative Council to be filled by the nomination of Our 
Governor shall be so apportioned as in general to lediess, 
so far as may be, inequalities of representation which may 
have resulted from election, and in particular to secure 
representation for women and the Scheduled Castes in that 
Chamber. 


I).— General 

XX. And generally Our Governor shall do all that in him 
lies to maintain standards of good administration, to pio- 
mote all measures making for moral, social and economic 
welfare and tending to fit all classes of the population to 
take their due share in the public life and government of the 
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Province; and to secure amongst all classes and creeds 
co-operation, goofhvill and mutual respect for religious 
beliefs and sentiments; and lie shall further have regard to 
this Instruction in the exercise of the powers by law con- 
ferred upon him in relation to matters whether of legisla- 
tion or of executive government. 

XXL And We do hereliy charge Our Governor to com- 
municate these Our Instructions to his Ministers and to 
publish the same in his Province in such manner as lie may 
think fit. ' 


APPENDIX 

Form of Oath of Allkoiance 

. . , , , > svvear that T will be 

liuthlul and bear true allegiance to His Majesty Kintr 
George tlie Sixth, Emperor of India, His Heirs and SiuC 
cessors, according to law. 

So help me God. 


Form of Oath of Office 


I, 

and truly serve Our Sovereign, 
Emperor of India, in the Office of 


do swear that I will well 
King George the Sixth, 


and that I will do right to all manner of people after the 
laws and usages of India, without fear or favour, affection 
or ill-will. 


So help me God. 


I ORM OF Oath of Secrecy for Ministers 

. , do swear that I will not 

directly or indirectly communicate or reveal to any person 
or persons any matter which shall be brought under my 
consideration, or shall become known to me as a Minister 

, ’ ®^cept as may be required 

lor the due discharge of my duties as such Minister or as may 



APPENDIX 


233 


be specially permitted by the Governor in the case of any 
matter pertaining to the functions to be exercised by him 
in his discretion. 

So help me God. 


II 


TABLES OF SEATS 


1 . The Council of Stale 
liejjresentatives of British India 


1 

Province or (knninunity 

Total 

Seats 

3 

General 

Seats 

4 

Seats for 
Scheduled 
Castes 

i> 

Sikh 
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6 
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7 

Women’s 
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20 

14 

1 


4 

1 

Bombay 

10 

10 

1 


4 

1 

1 

Bengal . 

20 

8 

1 


10 

United Provinces . 

20 

11 

1 

4 

7 

1 

1 

1 ! 

Punjab . 

16 

3 

1 

8 

Bihar 

10 

10 


4 

Central Provinces 

8 

0 

1 


1 


and Berar 





2 


Assam . 

5 

3 




North-West Frontier 

5 

1 



4 


Province 





1 


Orissa 

5 

4 




Sind 

5 

2 



3 


Bri tisl 1 Bahich istan 

1 




1 


Dtjlhi . 

1 

1 





Ajmer -Merwara 

1 

1 





Coorg . 

1 

1 





Anglo-Indians 

1 






Europeans 

7 






Indian Christians 

2 

1 

1 





Totals 

150 

76 

6 

4 

49 

0 



2 . The Federal Assembly 
Representatives of British India 
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6 
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GO 

7 
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Indian 

Seats 

i 
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6 
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(M 

* i 

5 
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Seats 
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^ “i 

CD 1 

4 

ral Seats 

General 
Seats re- 
served for 
Scheduled 
Castes 

'r»<<MCOCO'-H(M(M ^ . . . 

19 

3 

Gene 

Total 

of 

General 

Seats 




o 

2 

Total 

Seats 

S'” 

o 

»D 

1 

j Province 

i Aiadras . 

Bombay 
! Bengal . 

United Provinces , 

1 Punjab . 

Bihar 

Central Provinces 
and Berar 

Assam . 

j North-West Frontier 
Province 

Orissa . 

Sind . . . 1 

i British Baluchistan 1 
Delhi . . . j 

Ajmer-Merwara . .■ 
Coorg . . , i 

Non -Provincial Seats | 

1 otals 
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3 . Provincial Legislalive Assemblies 


2 
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i 

Madras 

Bombay 

Bengal 

i United Provinces 
! Punjab 

1 Bihar 

Central Provinces 
and Bexar 

Assam 

North - Western 
Frontier Pro- 
vince 

Orissa 

Sind . 
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In Bombay seven of the general seats are to be reserved for Marathas. 

In the Punjab one of the Landholders’ seats is to be a seat to be filled by a Tumandar. 
In Assam and Orissa the seats reserved for women are to be non-commitna! seats. 



4. Provincial Legislative Councils 
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III 

LEGISLATIVE LISTS 
List I 

Febkkal Legislative List 

1. His Majesty’s naval, military and air forces borne on 
the Indian establishment and any other armed for(ie raised 
in India by the Crown, not being forces raised for employ- 
ment in Indian States or military or armed police maintained 
l)y Provincial Governments; any armed forces which are not 
forces of His Majesty but are attached to or operating with 
any of His Majesty’s naval, military or air forces borne on 
the Indian estabhshment; central intelligence bureau; pre- 
ventive detention in British India for reasons of State con- 
nected with defence, external affairs, or the discharge of the 
functions of the Crown in its relations with Indian States. 

2. Naval, military and air force works; local self-govern- 
ment in cantonment areas (not being cantonment areas of 
Indian State troops), the regulation of house accommodation 
in such areas, and, within British India, the delimitation of 
such areas. 

3. External affairs; the implementing of treaties and 
agreements with other countries; extradition, including the 
surrender of criminals and accused persons to parts of His 
Majesty’s dominions outside India. 

4. Ecclesiastical affairs, including European cemeteries. 

5. Currency, coinage and legal tender. 

6. Public debt of the Federation. 

7. Posts and telegraphs, including telephones, wireless, 
broadcasting, and other like forms of communication; Post 
Office Savings Bank. 
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8. Federal Public Services and Federal Public Service 
Oommission. 


9 Federal pensions, that is to say, pensions payable by 
tii6 GQcriitiori or out of FodGral revomios. 

10. Works lands and buildings vested in or in the posses- 
sion of Ills Majesty for the purposes of the Federation (not 
being naval, military or air force works), but as regards pro- 
perty situate in a Province subject always to Provincial 
legislation, save in so far as Federal law otherwise provides 
and as regards property in a Federated State held by virtue 
ot any lease or agreement with that State, subject to the 
terms of that lease or agreement. 

Imperial Library, the Indian Museum, the Im- 
perial War Museum, the Victoria Memorial, and any similar 
institution controlled or financed by the Federation. 

12. I’ederal agencies and institutes for the following pur- 
poses, that IS to say, for research, for professional or techni- 
cal training, or for the promotion of special studies. 

,. Benares Hindu University and the Abgarh Mus- 
lim University. ® 


14. The Survey of India, the Geological. Botanical and 
Zoological Surveys of India; Federal meteorological organ- 
188/ Lions. 


15. Ancient and historical monuments; archaeological 

sites and remains. ® 

16. Census. 


17. Admission into, and emigration and expulsion from, 
India, including in relation thereto the regulation of the 
movenients in India of persons who are not British subjects 
domicded in India, subjects of any Federated State, or Brit- 
ish subjects domiciled in the United Kingdom; pilgrimages 
to places beyond India, ^ ® ® 

18 Port quarantine; seamen’s and marine hospitals, and 
hospitals connected with port quarantine. 
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19. Import and export across customs frontiers as de- 
fined by the Federal Government. 

20. Federal railways; the regulation of all railways other 
than minor railways in respect of safety, maximum and 
minimum rates and fares, station and service terminal 
charges, interchange of traffic and the responsibility of rail- 
way administrations as carriers of goods and passengers; 
the regulation of minor railways in respect of safety and the 
responsibility of the administrations of sucli railways as 
carriers of goods and passengei's, 

21. Maritime shipping and navigation, including shipping 
and navigation on tidal waters; Admiralty jurisdiction. 

22. Major ports, that is to say, the declaration and de- 
limitation of such ports, and the constitution and powers of 
Port Authorities therein. 

23. Fishing and fislieries beyond territorial waters. 

24. Aircraft and air navigation; the provision of aero- 
dromes; regulation and organisation of air traffic and of 
aerodromes. 

25. Lighthouses, including lightships, beacons and other 
provision for the safety of shipping and aircraft. 

26. Carriage of passengers and goods by sea or by air. 

27. Copyright, inventions, designs, trademarks and mer- 
chandise marks. 

28. Cheques, bills of exchange, promissory notes and 
other like instruments. 

29. Arms; firearms; ammunition. 

30. Explosives. 

31. Opium so far as regards cultivation and manu- 
facture, or sale for exporr. 

32. Petroleum and other liquids and substances declared 

R 
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by Federal law to be dangerously inflammable, so far as 
regards possession, storage and transport. 

33. Coi porations, that is to say, the incorporation, regu- 
lation and winding-up of trading corporations, including 
banking, insurance and financial corporations, but not in- 
cluding corporations owned or controlled by a Federated 
State and carrying on business only within^ that State or 
co-operative societies, and of corporations, whether trading 
or not, with objects not confined to one unit. 

34. Dev^elopment of industries, where development under 
Federal control is declared by Federal law to be expedient 
in the public interest. 

35. Regulation of labour and safety in mines and oilfields. 

36. Regulation of mines and oilfields and mineral dev^elop- 
ment to the extent to which sucii regulation and develop- 
ment under Federal control is declared by Federal law to be 
expedient in the public interest. 

37. The law of insurance, excej)t as respects insurance 
undertaken by a Federated State, and the regulation of the 
conduct of insurance business, except as respects business 
undertaken by a federated State; Government insurance, 
except so far as undertaken by a Federated State, or, by 
virtue of any entry in the Provincial Legislative List or the 
Concurrent Legislative List, by a Province. 

38. Banking, that is to say, the conduct of banking busi- 
ness by corporations other than corporations owned or 
controlled by a Federated State and carrying on business 
only within that State. 

39. Extension of the powers and j urisdiction of members of 
a police force belonging to any part of British India to any 
area in another Governor’s Province or Chief Commissioner’s 
Iiovince, but not so as to enable the police of one part to 
exercise powers and jurisdiction elsewhere without the con- 
sent of the Government of the Province or the Chief Com- 
missioner, as the case may be. Extension of the powers and 
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jurisdiction of members of a police force belonging to any 
unit to railway areas outside that unit. 

40. Elections to the Federal Legislature, subject to the 
provisions of this Act and of any Order in Council made 
thereunder. 

41. The salaries of the Federal Ministers, of the President 
and Vice-President of the Council of State and of the 
Speaker and Deputy Speaker of the Federal Assembly; the 
salaries, allowances and privileges of the members of the 
Federal Legislature; and, to such extent as is expressly 
authorised by Part II of this Act, the punishment of persons 
who refuse to give evidence or produce documents before 
Committees of the Legislature. 

42. Oliences against laws with respect to any of the 
matters in this list. 

43. Inquiries and statistics for the purposes of any of the 
matters in tliis list. 

44. Duties of customs, including export duties. 

45. Duties of excise on tobacco and other goods manu- 
factured or produced in India except — 

(а) alcoholic liquors for human consumption; 

(б) opium, Indian hemp and other narcotic drugs and 
narcotics; non-narcotic drugs; 

(c) medicinal and toilet preparations containing alcohol, 
or any substance included in sub-paragraph (6) of 
this entry. 

46. Corporation tax. 

47. Salt. 

48. State lotteries. 

49. Naturalisation. 

50. Migration within India from or into a Governor’s 
Province or a Chief Commissioner’s Province. 
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51. Establishment of standards of weight. 

52. Ranchi European Mental Hospital. 

53. Jurisdiction and powers of all courts, except the 
federal Court, with respect to any of the matters in this 
list and, to such extent as is expressly authorised by Part 
IX of this Act, the enlargement of the appellate jurisdic- 
tion of the Federal C^ourt, and the conferring thereon of 
supplemental powers. 

54. Taxes on income other than agricultural income. 

55. Taxes on the capital value of the assets, exclusive of 
agricultural land, of individuals and companies; taxes on 
the capital of companies. 

56. Duties in respect of succession to property other than 
agricultural land. 

57. The rates of stamp duty in res])ect of bills of ex- 
change, cheques, promissory notes, bills of lading, letters of 
credit, policies of insurance, proxies and receipts. 

58. Terminal taxes on goods or passengers carried by 
railway or air; taxes on railway fares and freights. 

59. Fees in respect of any of the matters in this list, but 
not including fees taken in any Court. 


List II 

Pbo VINCI An Legislative List 

1. Public order (but not including the use of His Majesty’s 
naval, military or air forces in aid of the civil power); the 
administration of justice; constitution and organisation of 
all courts, except the Federal Court, and fees taken therein; 
preventive detention for reasons connected with the main- 
tenance of public order; persons subjected to such detention. 

2. Jurisdiction and powers of all courts except the 
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Federal Court, with res{)ect to any of the matters in this 
list; procedure in Rent and Revenue Courts. 

3. Police, including railway and village pohce. 

4. Prisons, reformatories, Borstal institutions and other 
institutions of a like nature, and persons detained therein; 
aiTangements with other units for tlie use of ])risons and 
ot h er i nstitutions , 

5 . Public debt of the Province. 

6. Provincial Pul)lic Services and Provincial Public 
Service Commissions. 

7. Provincial pensions, that is to say, pensions payable by 
the Province or out of Provincial revenues. 

8. Works, lands and buildings vested in or in the posses- 
sion of His Majesty for the purposes of the Province. 

9. Compulsory acquisition of land. 

10. Libraries, museums and other similar institutions con- 
trolled or financed by the Province. 

11. Elections to the Provincial Legislature subject to the 
provisions of this Act and of any Order in Council made 
tliereunder. 

12. The salaries of the Provincial Ministers, of the Speaker 
and Deputy Speaker of the Legislative Assembly, and, if 
there is a Legislative Council, of the President and Deputy 
President thereof; the salaries, allowances and privileges of 
the members of the Provincial Legislature; and, to such ex- 
tent as is expressly authorised by Part III of this Act, the 
punishment of persons who refuse to give evidence or pro- 
duce documents before Committees of the Provincial Legis- 
lature. 

13. Local government, that is to say, the constitution and 
powers of municipal corporations, improvement trusts, dis- 
trict boards, mining settlement authorities and other local 
authorities for the purpose of local self-government or village 
administration. 
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14. Public licaltli and sanitation; hospitals and dispen- 
saries; registration of births and deaths. 

15. Pilgrimages, other than pilgrimages to places beyond 
India. 

10. Burials and burial grounds. 

17. Education. 

18. Communications, that is to say, roads, bridges, ferries, 
and other means of communication not specified in List I; 
minor railways subject to the provisions of List I with re- 
spect to such railways; municipal tramways; ropeways; in- 
land waterways and traffic thereon subject to the provisions 
of List III with regard to such waterways; ports, subject to 
the provisions in List I with regard to niajor ports; vehicles 
other than mechanically propelled vehicles. 

19. Water, that is to say, water supplies, irrigation and 
canals, drainage and embankments, water storage and water 
power. 

20. Agriculture, including agricultural education and re- 
search, protection against pests and prevention of plant 
diseases; improvement of stock and })revention of animal 
diseases; veterinary training and practice; pounds and the 
prevention of cattle trespass. 

21. Land, that is to say, rights in or over land, land ten- 
ures, including the relation of landlord and tenant, and the 
collection of rents; transfer, alienation and devolution of 
agricultural land; land improvement and agricultural loans; 
colonisation; Courts of Wards; encumbered and attached 
estates; treasure trove. 

22. Forests. 

23. Regulation of mines and oilfields and mineral develop- 
ment subject to the provisions of List I with respect to regu- 
lation and development under Federal control. 

24. Fisheries. 
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25. Protection of wild birds and wild animals. 

26. Gas and gasworks. 

27. Trade and commerce within the Province; markets 
and fairs; money lending and money lenders. 

28. Inns and innkeepers. 

29. Production, supply and distribution of goods; develop- 
ment of industries, subjc(;t to the provisions in List I with 
respect to the develo|)ment of certain industries under 
Federal control. 

30. Adulteration of foodstuffs and other goods; weights 
and measures. 

31. Intoxicating hquors and narcotic drugs, that is to say, 
the production, manufacture, possession, transport, purchase 
and sale of intoxicating liquors, opium and other narcotic 
drugs, but subject, as respects opium, to the provisions of 
List I and, as respects poisons and dangerous drugs, to the 
provisions of List III. 

32. Rehef of the poor; unemployment. 

33. The incorporation, regulation, and winding-up of cor- 
porations other than corporations specified in List I; unin- 
corporated trading, literary, scientific, religious and other 
societies and associations; co-operative societies. 

34. Charities and charitable institutions; charitable and 
rehgious endowments. 

35. Theatres, dramatic performances and cinemas, but 
not including tlie sanction of cinematograph films for exhi- 
bition. 

36. Betting and gambling. 

37 . Offences against laws with respect of any of the matters 
in this list. 

38. Inquiries and statistics for the purpose of any of the 
matters in this list. 
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39. Land revenue, including the assea.sment and collection 
of revenue, the maintenance of land recsorda, survey for re- 
venue purposes and records of rights, and alienation of 
revenue. 

40. Duties of excise on the following goods manufactured 
or produced in the Province and countervailing duties at the 
same or lower rates on similar goods manufactured or pro- 
duced elsewhere in India — 

(a) alcoholic liquors for human consumption; 

(b) opium, Indian hemp and other narcotic drugs and 
narcotics; non -narcotic drugs; 

(c) medicinal and toilet preparations containing alcohol 
or any substance included in sub-paragraph (b) of this 
entry. 

41. Taxes on agricultural in(x)me. 

42. Taxes on lands and buildings, hearths and windows. 

43. Duties in respect of succession to agricultural land. 

44. Taxes on mineral rights subject to any limitations 
imposed by any Act of the Federal Legislature relating to 
mineral development. 

45. Capitation taxes. 

46. Taxes on professions, trades, callings and employ- 
ments. 

47. Taxes on animals and boats. 

48. Taxes on the sale of goods and on advertisements. 

49. Cesses on the entry of goods into a local area for con- 
sumption or sale therein. 

50. Taxes on luxuries, including taxes on entertainments, 
amusements, betting and gambling. 

51. The rates of stamp duty in respect of documents other 

than those specified in the provisions of List I with regard 
to rates of stamp duty. 
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52. 1)1108 on passengers and goods carried on inland 
waterways. 

53. Tolls. 

54. Fees in respect of any of the matters in this list, but 
not including fees taken in any Court. 


List 111 

CoNCURRKNT LROISLATIVK LiST 
Jt\RT 1 

1. (t’iminal law, including all matters included in the 
Indian Penal code at the date ol the ])assing of this Act, but 
excluding offences against laws with respect to any of the 
matters specified in List 1 or last 11 and excluding the use 
of His Majesty’s naval, military and air forces in aid of the 
civil power. 

2. Criminal Procedure, including all matters included in 
the Code of Criminal Pro(*edure at the date of the passing of 
this Act. 

3. Removal of prisoners and accused jiersons from one 
unit to anotlier unit. 

4. Civil Procedure, including the law of Limitation and 
all matters included in the Code of Civil Procedure at the 
date of the passing of this Act; the recovery in a Goveirnor s 
Province or a Chief Commissioner’s Province of claims in 
respect of taxes and other public demands, including arrears 
of land revenue and sums recoverable as such, arising out- 
side that Province. 

5. Evidence and oaths; recognition of laws, public acts 
and records and judicial proceedings. 

6. Marriage and divorce; infants and minors; adoption. 

7. Wills, intestacy, and succession, save as regards agri- 
cultural land. 
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8. Transfer of property other than agricultural land; 
registration of deeds and documents. 

9. Trusts and Trustees. 

10. Contracts, including partnership, agency, contracts of 
carriage, and other special forms of contract, but not in- 
cluding contracts relating to agricultural land. 

11. Arbitration. 

12. Bankruptcy and insolvency; administrators-general 
and official trustees. 

13. Stamp duties other than duties or fees collected by 

means of judicial stamps, but not including rates of stamp 
duty. ^ 

14. Actionable wrongs, save in so far as included in laws 
with respect to any of the matters specjified in List I or 
List II. 

15. Jurisdiction and powers of all courts, except the 
Federal Court, with respect to any of the matters in this 
list. 

16. Legal, medical and other professions. 

17. Newspapers, books and printing presses. 

18. Lunacy and mental deficiency, including places for 
the reception or treatment of lunatics and mental deficients. 

19. Poisons and dangerous drugs. 

20. Mechanically propelled vehicles. 

21. Boilers. 

22. Prevention of cruelty to animals. 

23. European vagrancy; criminal tribes. 

24. Inquiries and statistics for the purpose of any of the 
matters in this Part of this List. 
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25. Fees in respect of any of the matters in this Part of 
this List, but not including fees taken in any Court. 


Part II 

26. Factories. 

27. Welfare of labour; conditions of labour; provident 
funds; employers’ liability and workmen’s compensation; 
health insurance, including invalidity pensions; old age 
pensions. 

28. Unemployment insurance. 

29. Trade unions; industrial and labour disputes. 

30. The prevention of the extension from one unit to 
another of infectious or contagious diseases or jjests affecting 
men, animals or plants. 

31. Electricity. 

32. Shipping and navigation on inland waterways as 
regards mechanically propelled vessels, and the rule of the 
road on such waterways; carriage of passengers and goods 
on inland waterways, 

33. The sanctioning of cinematograph films for exhibi- 
tion. 

34. Persons subjected to preventive detention under 
Federal authority. 

35. Inquiries and statistics for the purpose of any of the 
matters in this Part of this List. 

36. Fees in respect of any of the matters in this Part of 
this List, but not including fees taken in any Court. 

_„<^ection 126 (2) provides as follows — 

The executive authority of the Federation shall also 

extend to the giving of directions to a Province as to the 

carrying into execution therein of any Act of the Federal 
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legislature which relates to a matter sj)ecified in Part II 
of the Concurrent Legislative List and authorises the giv- 
ing of such directions: 

Provided that a Bill or amendment which proposes to 
authorise the giving of any such directions as aforesaid 
shall not he introduced into or moved in either Chamber 
of the Federal Legislature without the previous sanction 
of the Governor-Ceneral in his discretion.] 


IV 


DRAFT INSTRUMENT OF ACCESSION 

(This f(mn will require adaptation to certain States with 
limited powers) 

^ Whereas proposals for the establishment of an Indian 
Federation, comprising such Indian States as may ac(;ede 
thereto and the Provinces of British India constituted as 
autonomous Provinces, have been discussed between repre- 
sentatives ot .His Majesty’s Government, of the Parliament 
of the United Kingdom, of British India and of the Princes 
and Rulers of the Indian States: 

And whereas a Constitution for a Federation of India has 
been approved by Parliament and embodied in the Govern- 
merit of India Act 1935, but it is by that Act provided that 
the Federation shall not be established until such date as His 
Majesty may by proclamation decilare; 

And whereas the Act cannot apply to any of the territories 
of A, B. save with his consent and concurrence: 

And whereas A. B., in the exercise of the sovereignty in 
and over A^ in him vested, is desirous of acceding to the said 
Federation: 

1. Now, therefore, A. B. hereby declares that, subject to 
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His Majesty’s assent, he accedes to the Federation, and sub- 
ject always to the terms of this Instrument declares his 
acceptance of the provisions of the said Act as applicable to 
his State and to his subjects with the intent that His 
Majesty the King, the Governor-General of India, the 
Federal Legislature, the Federal Court and any other Federal 
authority established for the purposes of the Federation may 
exercise in relation to his State and to his subjects such 
functions as may be vested in them by or under the said Act, 
in so far as the exercise thereof is not inconsistent with any 
of the provisions of this Instrument. 

2. And A. B. hereby declares that he accepts the matters 
specified in the First Schedule to this Instrument as the 
matters with respect to which the Federal Legislature shall 
have pow’^er to make laws in relation to his State and to his 
subjects, but subject in each case to the conditions and 
limitations, if any, set out in the said Schedule. 

3. And A, B, hereby declares that he assumes the obliga- 
tion of ensuring that due effec^t is given to the provisions of 
the said Act within the territories of his State, so far as they 
are applicable therein by virtue of this Instrument. 

4. And A. B. hereby declares that the privileges and im- 
munities, as defined in Part VII of the said Act [see Section 
147 as dealt with in Chapter IX of this book], which are en- 
joyed by his State, are those specified in the Third Schedule 
to this instrument, that the annual values thereof, so far as 
they are not fluctuating or uncertain, are those specified in 
the said Schedule, and that he agrees that the values to be 
attributed to such of them as are fluctuating or uncertain in 
value shall be determined from time to time in accordance 
with the provisions of that Schedule. 

5. And A. B, agi'ees that this Instrument shall be binding 

on him as from the date on which His Majesty signifies his 
acceptance thereof, provided that if the said Federation is 
not established before the day of 
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nineteen hundred and thirty , this Instrument 

shall, on that day, become null and void for all purposes 
whatsoever. 

6. And A. B. hereby declares that save as otherwise ex- 
pressly provided in this Instrument he reserves the sover- 
eignty in and over X, in him vested. 

7. And B. hereby declares that he makes these declara- 
tions for himself, his heirs and successors, and that accord- 
ingly any reference in this Instrument to A . B. is to be con- 
strued as including a reference to his heirs and successors. 


SOHKDULKS 

Note — The following Article is intended for inclusion in 
the Instrument only in the (;ase of States in respect of which 
provision is made in the Instrument for an agreement as 
contemplated in Section 125 of the Act [which is dealt with 
in Chapter VIII of this book]. 

And whereas A . B. is desirous that functions in relation to 
the administration in his State of laws of the Federal Legis- 
lature applying therein shall be exercised by himself and by 
his officers, and the terms of an agreement in that behalf 
have been mutually agreed between A . B. and the Governor- 
General and are set out in the second Schedule to this Instru- 
ment: 

Now, therefore, A. B. hereby declares that he accedes to 
the Federation on the assurance that the said Agreement 
will be executed and the Agreement, when executed, shall 
be deemed to form part of the Instrument and shall be con- 
strued therewith. 

N,B . — The Second Schedule to the Act sets out provisions 
which may be amemded without affecting the Accession of a 
State. Section 6 (5) provides as follows — 

It shall be a term of every Instrument of Accession 

that the provisions of this Act mentioned in the Second 
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Schedule thereto may, without affecting the accession of 
the State, be amended by or by authority of Parliament, 
but no such amendment shall, unless it is accepted by the 
Ruler in a supplementary Instrument, be construed as ex- 
tending the functions whi(;h by virtue of the Instrument 
are exercisable by His Majesty or any Federal authority 
in relation to the State. 
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VIII 

RULES OF THE FEDERAL COURT 

The Gazelle of India on the 2n(l Doc^eniber 1937 contained 
the following notific^ation relating to the ])roiniilgation of 
the Federal ( V)urt Rules: 

The Federal Court, in pursuance of the powers conferred 
on it by Section 214 of the Government of India Act 1935, 
and of all other powers enabling it in that behalf, with the 
approval of the (Governor-General, hereby makes the follow- 
ing Rules : 

PART I 
General 

ORDER I 

Interpketation, etc. 

1. These Rules may be cited as the Federal Court Rules, 
and shall (;ome into force as soon as they are notified in the 
Gazette of India. 

2. In these Rules, unless the context otherwise requires — 
“Act” means the Government of India Act 1935; 
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“Advocate” means a person entitled to appear and 
plead before the Federal Court; 

“Agent” means an Agent admitted and enrolled under 
these Rules; 

“Chief Justice” means the Chief Justice of India; 
“Code” means the Civil Procedure Code, 1908, as 
amended or modified by any Order in Council or 
by or under any (Central Act; 

“Court” means the Federal Court; 

“decree” and “order” have the same meanings as in 
the Code; 

“Judge” means a Judge of the Court; 

“judgment” means the statement given by the Court 
or a Judge of the grounds of a decree or order; 
“month” means a calendar month; 

“party” and all words descriptive of parties to pro- 
(feedings before the Court (as appellant , re- 
spondent”, “plaintiff”, “defendant” and the like) 
include, in respect of all acts proper to be done by 
an Agent, the Agent of the party in question, when 
he is represented by an Agent; ^ 

“prescribed” means prescribed by rules of the C^^ourt; 
“Province” includes a Chief Commissioner s Province; 
“record” in Part II of these Rules means the aggregate 
of papers relating to an appeal (including the 
pleadings, proceedings, evidence and judgments) 
proper to be laid before the Court at the hearing 
of the appeal; 

“Registrar” and “Registry” mean respectively the 
Registrar and Registry of the Court; 

“respondent” includes an intervener; 

“signed” has the same meaning as in the Code. 

3. Where by these Rules or by any order of the Court any 
step is required to be taken in connection with any cause, 
matter or appeal before the Court, that step shall, unless the 
context otherwise requires, be taken in the Registry. 

4. Where any particular number of days is prescribed by 
these Rules, the same shall be reckoned exclusively of the 
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first day and inclusively of the last day, unless the last day 
shall happen to fall on a day on which the offices of the Court 
are closed, in which case the time shall be reckoned ex- 
clusively of that day also and of any succeeding day or days 
on which the offices of the Court continue to be closed. 

5 . None of the provisions of the Code shall apply to any 
proceedings in the Court unless expressly incorporated in 
these Rules. 


ORDER II 
Documents 

1 . The officers of the ('ourt shall not receive any pleading, 
petition, affidavit or other document, except original ex- 
hibits and certified copies of public documents, unless it is 
fairly and legibly transcribed on one side of Government 
water-marked paper, foolscap size, and all office (*01)168 shall 
be transcribed in like manner. 

2 . No document in a language other than English shall 
be accepted for the purpose of any proceedings before the 
Court, unless translated in ac^cordance with these Rules. 

3 . Every document required to be translated shall be 
translated by a translator nominated or approved by the 
Court. 

4 . Every translator shall, before acting, make an oath or 
affirmation that he will translate correctly and accurately 
all documents given to him for translation. 

ORDER III 
Affidavits 

1 . Every affidavit shall be intituled in the cause, matter 
or appeal in which it is sworn. 

2 . Every affidavit shall be drawn up in the first person, 
and shall be divided into paragraphs to be numbered con- 
secutively, and shall state the description, occupation, if 
any, and the true place of abode of the deponent. 
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3. The costs ocrcasioned by any unnecessary prolixity in 
the title to an affidavit or otherwise shall be disallowed by 
the Taxing Officer. 

4. An affidavit requiring interpretation to the deponent 
shall be interpreted by an interpreter nominated or approved 
by the Court, if made within the Province of Delhi, and if 
made elsewhere shall be interpreted by a competent person 
who shall himself make an affidavit that he is a competent 
person and that he has correctly interpreted the affidavit to 
the deponent. 

5. Affidavits for the purposes of any cause, matter or 
appeal before the Court may be sworn before any Court or 
officer mentioned in Section 139 of the Code, or before a 
commissioner generally or specially authorised in that behalf 
by the Chief Justice. 

0. Where the deponent is a purdahnashin lady she shall 
be identified by a person to whom she is known and that 
person shall prove the identification by a separate affidavit. 

7. Every exhibit annexed to an affidavit shall be marked 
with the title and number of the cause, matter or apjjeal and 
shall be initialled and dated by the commissioner, court or 
officer before whfun it is sworn. 

8. No affidavit having any interlineation, alteration or 
erasure shall be filed in (k)urt unless the interlineation or 
alteration is initialled, or unless in the case of an erasure the 
words or figures written on the erasiire are rewritten in the 
margin and initialled, by the commissioner or officer before 
whom the affidavit is sworn. 

9. The Registrar may refuse to receive an affidavit where 
in his opinion the interlineations, alterations or erasures are 
so numerous as to make it expedient that the affidavit 
should be rewTitten. 

10. Where a special time is limited for filing affidavits, no 
affidavit filed after that time shall be used except by leave 
of the Court. 
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II. In this Order “aftidavit” includes a petition or other 
document required to be sworn and “sworn” shall include 
“affirmed”. 

ORDER IV 

Inspections, Searches, etc. 

1. Subject to the provisions of these Rules, a party to any 
cause, matter or appeal who has entered an appearancje shall 
be allowed to search, inspect or get copies of all pleadings 
and other documents or records in the case, on payment of 
the prescribed fees and charges. 

2. The Court, at the request of a person not a party to the 
cause, matter or appeal, may on good cause shown allow 
such search or inspection or grant such copies as is or are 
mentioned in the last preceding Rule, on payment of the 
prescribed fees and charges. 

3. A search or inspection under the last two preceding 
Rules during the pendency of a cause, matter or appeal, 
shall be allowed only in the preseiujo, or with the consent, of 
the parties thereto who have entered an appearance, or 
after twenty-four hours’ notice in writing to them, and 
copies of documents shall not be allowed to be taken, but 
notes of the search or inspection may be made. 

4. Copies required under any of the preceding Rules of 
this Order may be certified as correct copies by any officer 
of the Court authorised in that behalf by the Registrar. 

5. No record or document filed in any cause, matter or 
appeal shall, without the leave of the Court, be taken out 
of the custody of the Court. 

ORDER V 

Offices of the Court: Sittings and Vacation, etc. 

1. The offices of the Court, except in vacation and on 
Saturdays and holidays, shall, subject to any order by the 
Chief Justice, be open daily from 10. 30 a.m. to 4.30 p.m., but 
no work, unless of an urgent nature, shall be admitted after 
4 P.M. 
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2. The offices of the Court shall be open on Saturdays 
from 10.30 a.m. to 1.30 p.m., but no work, unless of an urgent 
nature, shall be admitted after 12 noon. 

3. The offices of the Court shall be open in vacation from 
10.30 A.M. to 1.30 P.M. except on Saturdays and holidays, 
but no work, unless of an urgent nature, shall be received 
after 12 noon. 

4. The Registrar shall not be absent from the Court with- 
out the leave of the Chief .lustice, nor any other officer of 
the Court without the leave of the Registrar, but this Rule 
shall not apply to Sundays and holidays. 

5. The Court shall hold one term annually commencing 
on the first Tuesday in October in each year, or, if that day 
is a Court holiday, then on the next working day, and con- 
tinuing to the commencemeut of the long vacation in the 
year next following, and shall sit in Delhi and at such other 
place or places, if any, as may from time to time be notified 
in the Gazette of India. 

6. The long vacation of the Court shall commence on such 
date as may be fixed in each year by the Chief Justice and 
notified in the Gazette of India. 

7. The Court shall not ordinarily sit on Saturdays, nor 
on the following days, that is to say, 24th December to 
fith January, both clays inclusive, Cood Friday to Easter 
Monday, both days inclusive, and on any other days notified 
as Court holidays in the Gazette of India. 

8. A Judge shall be appointed by the Chief Justice before 
the commencement of each long vacation for the hearing 
of all matters which may re(|uire to be immediately or 
promptly dealt with. 

ORDER VI 

Officers of the Court, etc. 

1. The Registrar shall have the custody of the records of 
the Court and shall exercise such other functions as are 
assigned to him by these Rules. 
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2. Any person appointed by the Chief Justice to be acting 
Registrar during the absence of the Registrar may exercise 
aU the functions assigned to the Registrar by these Rules, and 
accordingly any references in these Rules to the Registrar 
shall include references to an acting Re^gistrar. 

3. The Chief Justice may assign, and the Registrar may 
with the approval of the Chief Justice delegate, to a Deputy 
Registrar or Assistant Registrar any functions required by 
these Rules to be exercised by the Registrar. 

4. The Registrar shall, subject to any general or special 
directions given by the Chief Justice, allocate the duties of 
the Registry among the officers of the (burt, and shall, 
subject to these Rules and to any such directions as afore- 
said, supervise and control the officers and servants of the 
Court. 

5. The official Seal to be used in the Court shall Ixi such 
as the Chief Justice may from time to time direct, and shall 
be kept in the custody of the Registrar. 

6. Subject to any general or special directions given by 
the Chief Justice, the Seal of the Court shall not be affixed 
to any writ, rule, order, summons or other process save 
under the authority in writing of the Registrar. 

7. The Seal of the Court shall not be affixed to any certi- 
fied copy issued by the Oiurt save under the authority in 
writing of the Registrar or of a Dej)uty Registrar or Assistant 
Registrar if authorised in that behalf in writing by the 
Registrar. 

8. The Registrar shall keep a list of all cases pending 
before the Court and shall, subject to these Rides and to any 
general or special directions given hy the Chief Justice, pre- 
pare the list of cases ready for hearing and shall cause public 
notice to be given thereof and of the day, if any, assigned 
for the hearing of any case or cases in the list. 
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ORDER VII 


Advocates and A cents 


1. A person qualified as hereinafter mentioned may apply 
to be enrolled as an Advocate in the Court and if his applica- 
tion is granted shall, on payment of the prescribed fee, be 
entitled to be so enrolled and to appear and plead before 
the Court. 

2. The Roll of Advocates shall be in two parts, one con- 
taining the names of Senior Advocates and the other the 
names of other Advocates. 

3. A Senior Advocate shall have precedence over other 
advocates w’^ho are not Senior Advocates, and the provisions 
of the First Schedule to these rules shall apply with respect 
to Senior and other Advocates. 

4. A person shall not be entitled to be enrolled as an 
Advocate unless he is, and has been for not less than ten 
years in the case of a Senior Advocate or five years in case 
of any other Advocate, enrolled as an Advocate in the High 
Court of a Province. 

5. A person who in the case of an appeal before the Court 
has appeared as counsel, advocate or vakil in that case in 
the Court from which the appeal is brought shall be entitled 
to appear and plead in the appeal, notwithstanding that he 
has not been enrolled as an Advocate in the Court. 

6. The Chief Justice may, if for any special reason he 
thinks it desirable so to do, permit any other person who is 
in his opinion sufficiently qualified to appear as an Advocate 
in a particular case. 

7. No person shall appear as Advocate in any (‘ase, unless 
he is instructed by an Agent. 

8. The Roll of Advocates shall be kept by the Registrar 
and shall contain such particulars as the Court may from 
time to time require. 
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9. All Advocates appearing before the Court shall wear 
such robes and costume as may from time to time be directed 
by the Chief Justice. 

10. The enrolment fee for Senior Advocates shall be 
Rs. 500 and for other Advocates Rs. 250. 

11. The Advocate-General of India shall have precedence 
over all other Advocates in the Cburt. 

12. The Advocates-General of Bengal, Madras, Bombay, 
the United Provinces, the Punjab, Bihar, the Central Pro- 
vinces and Berar, Assam, North-West Frontier Province, 
Orissa and Sind shall in that order have precedence im- 
mediately after the Advocate-General of India. 

13. An Advocate-General shall by virtue of his office have 
the status and precedence of a Senior Advocate in the 
Federal Court, notwithstanding that his name is not in the 
list of Senior Advocates. 

14. Subject to the preceding rules of this Order, an Advo- 
cate appearing before the Court shall have precedence among 
the Senior or other Advocates, as the case may be, according 
to the date of his enrolment as a Senior or other Advocate, 
as the case may be, in the Court: 

Provided that an Advocate enrolled before 31st December 
1938, shall have precedence among the Senior or other 
Advocates, as the case may be, according to the date of his 
enrolment in his own High Court. 

Any question which arises with respect to the precedence 
of any Advocate shall be determined by the Federal Court. 

15. A person may apply to be admitted and enrolled as 
an Agent in the Court if he is entitled to be admitted to 
practise as an attorney or solicitor in any High Court or if, 
subject to the next succeeding Rule, he is entitled to appear 
and plead in a High Court, and if the application is granted 
shall on payment of the prescribed fee be entitled to be so 
enrolled. 

16. An Agent shall before enrolment subscribe before the 



APPENDIX 


265 


Registrar a declaration, in such form as the Chief Justice 
may from time to time direct, undertaking to observe the 
rules, regulations, orders and practice of the Court, to pay 
all fees or charges due and payable in any cause, matter or 
appeal in the Court, and not, so long as his name remains on 
the Roll of Agents, to appear or plead before any High 
Court. 

17. The enrolment fee for an Agent shall be Rs. 100. 

18. Every Agent shall have an office in the Province of 
Delhi and shall notify the Registrar of the address of his 
office and of any change of address, and any notice, writ, 
summons or other document served on the Agent at the 
address notified by him shall be deemed to have been 
properly served. 

19. An Agent who wishes to have his name removed from 

the Roll of Agents shall apply by petition, verified by 
affidavit, entitled “In the matter of , 

an Agent in this Court”, and stating the date of his enrol- 
ment as an Agent, the reason why he wishes his name to be 
removed, that no application or other proceeding in any 
Court is pending against him or is anticipated by him, and 
that no fees are owing to the Court for which he is personally 
responsible. 

20. Every Agent shall before acting on behalf of any 
person or party file in the Registry the power or warrant of 
attorney authorising him to act. 

21. No person having an Agent on the record shall file a 
power or warrant of attorney authorising another Agent to 
act for him in the same case save with the consent of the 
former Agent or by leave of a Judge, unless the former 
Agent is dead, or is unable by reason of infirmity of mind 
or body to continue to act. 

22. No Agent may, without the leave of the Court, with- 
draw from the conduct of any case by reason only of the 
non-payment of costs by his client. 
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23. No person having an Agent on the record shall be 
heard in person save by special leave of the Court. 

24. No Agent shall authorise any person whatsoever, 
except another Agent, to practise or do any act whatsoever 
in his name in any case. 

25. Where a party changes his Agent, the new Agent shall 
give notice of the change to all other parties appearing. 

26. No Advocate shall act as Agent nor Agent as Advo- 
cate in any circumstances whatsoever. 

27. Where on the complaint of any person or otherwise, 
the Court is of opinion that an Advocate has been guilty of 
misconduct or of conduct unbecoming an Advocate, the 
Court may suspend him from practising before the (Jourt 
either permanently or for such period as the Court may 
think fit, and shall report his name to his own High Court. 

28. Where on the complaint of any person or otherwise, 
the Court is of opinion that an Agent has been guilty of 
misconduct or has committed a breach of the undertaking 
subscribed by him, the Court may suspend him from practis- 
ing before the Court for such period as the Court may deter- 
mine, or may direct his name to l)e struck oil the roll of 
Agents, and shall report his name to the High Court or other 
authority, if any, to which he is subject. 

29. For the purpose of the last two preceding Rules the 
Court shall in the first instance direct a summons to issue 
returnable before the Court or before a Special Bench to be 
constituted by the Chief Justice, requiring the Advocate or 
Agent, as the case may be, to show cause against the matters 
alleged in the summons, and the summons shall, if possible, 
be served personally upon him with copies of any affidavit 
or statement before the Court at the time of the issue of the 
summons. 


ORDER VIII 
Business in Chambers 

1. The powers of the Court in relation to the following 
matters may be exercised by the Registrar: 
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(1) Applications for revivor or substitution; 

(2) Applications for leave to appeal or defend as pauper; 

(3) Applications for discovery and inspection; 

(4) Applications for delivery of Interrogatories; 

(5) Certifying of (?ases as fit for employment of advocate; 

(6) Applications for substituted service; 

(7) Applications for time to plead, for production of docu- 
ments and generally relating to conduct of cause, 
appeal or matter. 

2. The powers of the Court in relation to the following 
matters may be exercised by a single Judge sitting in 
Chambers but subject i-o reconsideration, at the instance of 
any aggrieved party, by a bench of three Judges, which may 
include tlie .ludge who dealt with the matter: 

(1) Approval of Special Translator; 

(2) Approval of Special Interpreter; 

(3) Applications for production of documents outside 
Court premises; 

(4) Applications for change of Agent; 

(5) Applications by Agents for leave to withdraw; 

(6) Applications for leave to compromise or discontinue 
pauper appeals; 

(7) Applications for striking out or adding party; 

(8) Applications for separate trials of causes of action; 

(9) Applications for separate trials to avoid embarrass- 
ment; 

(10) Rejection of plaint; 

(11) Applications for setting down for judgment in default 
of written statement; 

(12) Applications for better statement of claim or defence; 

(13) ApjJications for particulars; 

(14) Applications for striking out any matter in a plead- 
ing; 

(15) Applications for amendment of pleading; 

(16) Applications for enlargement of time to amend; 

(17) Applications to withdraw suits; 

(18) Applications for payment into Court; 
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(19) Applications for payment out of Court of money or 
security; 

(20) Applications for payment out of Court of interest or 
dividend on securities; 

(21) Applications to tax bills returned by Registrar; 

(22) Applications for costs of taxation where one-sixth is 
taxed olf; 

(23) Applications for review of taxation by (^ourt; 

(24) Applications for enlargement or abridgement of 
time; 

(25) Applications for issue of commission to examine 
witnesses; 

(26) Applications for security for costs; 

(27) Applications for assignment of Security Bonds; 

(28) Applications for enforcing payment of costs under 
directions of Registrar; 

(29) Apphcations for extending returnable dates of 
warrants; 

(30) Applications for order against clients for payment of 
costs; 

(31) Applications by outsiders for return of exhibits; 

(32) Applications for transmission of original documents 
to Mvy Council; 

(33) Applications for taxation and delivery of bills of 
costs; 

(34) Applications under Section 131 (4) of the Act. 

3. An appeal shall lie from the Registrar in all cases to the 
Judge in Chambers. 

4. The Registrar may, and if so directed by the Judge in 
Chambers shall, at any time adjourn any matter to the 
Judge in Chambers, and the Judge in Chambers may at any 
time adjourn any matter into Court, and the Court may 
direct that any matter shall be transferred from the 
Registrar or the Judge in Chambers to the Court. 
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PAST II 

Appellate Jurisdiction 

ORDER IX 
Civil Appeals 

1 . Where a certificate has been given under section 205 (1) 
of the Act, the provisions of Order XLV of the Code, as 
modified and adapted by the Government of India (Adapta- 
tion of Indian Laws) Order, 1937, shall apply in relation to 
appeals to the Federal Court. 

[Order XLV of the Code relates to Appeals to the King 
in Council.] 

2. Subject to the provisions of sections 4 and 12 of the 
Indian Limitation Act 1908, applications under Rule 2 of 
the said Order XLV shall be presented within ninety days 
from the date of the signing of the decree or order appealed 
from. 

[Section 4 of the Indian Limitation Act 1908 provides 
that where the period of limitation prescribed for any suit, 
appeal or application expires on a day when the Court is 
closed the suit, appeal or application may be instituted, 
preferred or made on the day that the Court reopens. 
Section 12 provides that in comi)uting the period of limita- 
tion prescribed for an appeal an application for leave to 
appeal and an application for a review of judgment the day 
on which the judgment complained of was pronounced and 
the time requisite for obtaining a copy of the decree, sentence 
or order appealed from or sought to be reviewed shall be 
excluded.] 

ORDER X 

Proceedings after Admission of Apteal 

1 . After the grant of a certificate by a High Court that a 
case involves a substantial question of law^ as to the in- 
terpretation of the Act or any Order in Council made there- 
under, an appellant shall, subject to the provisions of the 
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Codti and of any rules made by the High Court relating to 
appeals to the Federal Court, without delay take all necessary 
steps to have the record j)repared in the High Court and 
transmitted to the Registrar of the Federal (burt. 

2. The re(Jord so prepared shall l)e printed in such manner 
as may from time to time be directed by the Federal Court. 

3. Within sixty days of the admission of the appeal by 
the High Court appealed from, the ajipellant shall lodge in 
the Federal Court his petition of appeal, whicli shall contain 
a concise statement of the facts of the case, of the grounds 
of appeal, and of the arguments and autliorities ujjon wliich 
he proposes to rely at the hearing; and the Registrar shall 
thereupon send a (JOpy of the petition to tliat High Court 
for service upon the respondent or, if the respondent has 
already entered an appeaiance, serve a copy upon the 
respondent. 

4. An appellant may withdraw his appeal- 

(a) at any time before the rc^spondent has entered an 
appearanc(j, by written noticM? to the Registrar of 
the Federal Court; and 

(b) at any time after the respondent has entered an 
a})pearance, l)y })etition to the Federal Court and 
upon such terms as to costs as the Court may think 
fit to impose. 

5. Any respondent may file in the Registry, not less than 
fourteen days before the date appointed for the hearing, a 
concise statement of the facts of the case and of the argu- 
ments and authorities upon which he proposes to rely at the 
hearing; but if he does not do so, he shall not be entitled to 
be heard by the Court except on the question of costs. 

6. The Registrar shall send to the appellant a copy of any 
statement filed by the respondent. 

7. Each party shall lodge or file in the Registry as many 
copies of his petition of appeal or his statement as the 
Registrar may direct. 
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8. A party to an appeal who appears in person shall 
furnish the Registrar with an address for service, and all 
documents left at that address, or where service may be 
affected by post addressed to that address, shall be deemed 
to liave been duly served. 

ORDER XI 
Appearance 

1. A respondent ma\^ enter an appearance at any time 
between the admission and the hearing of the appeal, l>ut 
if he delays unduly in entering an appearaii(*e he shall bear, 
or be disallowed, the costs occasioned by his delay, unless 
the Court otherwise orders. 

2. A respondent may, after entering appearance, apply 
for the summary determination of an appeal on the ground 
that it is frivolous or vexatious or brought for the purpose 
of delay and the Court shall make such oi'der thereon as it 
may think fit. 

3. Two or more respondents may at their own risk as to 
costs enter separate appearances in the same appeal. 

4. A respondent who has not entered an appearance shall 
not be entitled to receive any notices relating to the appeal 
from the Registrar. 

5. Where a respondent fails to enter an appearance, the 
appeal may be set down ex j)arie as against him at any time 
after the expiration of sixty days from the lodging of the 
petition of appeal. 

6. If a non-appearing respondent has been made a re- 
spondent by an order of the Federal Court after the admis- 
sion of the appeal, the appeal may be set down ex parte as 
against him at any time after the expiration of ninety days 
from the date on which he was served with a copy of the 
order of the Court makirig him a respondent. 

T 
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ORDER XII 
Hearing of Appeals 

1. As soon as may be after a petition of appeal has been 
lodged, the Registrar shall, after communicating with the 
parties’, fix a day for the hearing of the appeal, due regard 
being had to the current business of the Court, to the time 
necessary for the service of the petition of appeal on the 
respondent, and any other relevant circumstances. 

2. Sul)ject to the last preceding Rule, all appeals filed in 
the Registry shall be heard in the order in which they are 
set down. 

3. The Registrar shall, subject to the provisions of Rule 4 
of Order XI of these Rules, notify the parties to the appeal 
of the day fixed for the hearing. 

4. Subject to the directions of the Court, at the hearing 
of an appeal not more than two Advocates shall be heard 
on a side. 

5. The appellant shall not, without the leave of the Court, 
rely at the hearing on any grounds not specified in his 
petition of appeal. 

6. Where the Court, after hearing an appeal, decides to 
reserve its judgment therein, the Registrar shall in due 
course place the appeal in the daily list of the day appointed 
by the Court for the delivery of the judgment. 

7. A respondent may within the time limited for appear- 
ance deliver to the Registrar and to the appellant a notice 
in writing consenting to the appeal, and the Court may 
thereupon, if it thinks fit, make an order upon the appeal 
without requiring the attendance of the person so consent- 
ing. 

ORDER Xm 

Failure to prosecute Appeal, etc. 

1. If an appellant fails to take any step in an appeal with- 
in the time specified by these Rules, or, if no time is specified. 
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it appears to the Registrar that the appellant is not pro- 
secuting his appeal with due diligence, the Registrar shall 
call upon him to explain his default, and, if no explanation 
or no explanation which appears to the Registrar to be 
sufficient is offered, may issue a summons calling upon him 
to show cause to the Court why the appeal should not be 
dismissed for want of prosecution. 

2. The Registrar shall send a copy of the summons men- 
tioned in the last preceding Rule to every respondent who 
has entered an appearance, and every such respondent shall 
be entitled to be heard before the Court and to ask for his 
costs and other relief. 

3. A petition for an order of revivor or substitution shall 
be filed in the Federal Court and shall be accompanied by 
a certificate or duly authenticated statement from the Court 
appealed from showing who in the opinion of that Court is 
the proper person to be substituted or entered on the record 
in place of, or in addition to, a party who has died, or under- 
gone a change of status. 

ORDER XIV 

Petitions for Special Leave to Appeal 

1. Where any person wishes to appeal to the Federal 
Court on a ground which in the circumstances of the case 
requires the leave of the Court under Section 205 (2) of the 
Act, he shall include a prayer for special leave to appeal in 
his petition of appeal. 

2. A prayer for special leave to appeal shall be heard at 
the same time as the appeal. 

ORDER XV 
Pauper Appeals 

1. Order XLIV in the First Schedule to the Code, and so 
much of Order XXXIII therein as is applicable, shall apply 
in the case of any person seeking to appeal to the Federal 
Court as a pauper, with the substitution of a notice of appeal, 
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or a petition for special leave to appeal, for a memorandum 
of appeal, of the Advocate -General of India for the Govern- 
ment Pleader and of the Governor- General in Council for the 
Provincial Government. 

[Order XLIV^ of the Code relates to pauper appeals and 
Order XXXIII to suits by paupers.] 

2. The Court may allow an appeal to be continued in 
forma 'pau'per is after it has been begun in the ordinary form. 

3. All application for permission to proceed as a pauper 
shall be made on petition, setting out, concisely in separate 
paragraphs, the facts and relief prayed. 

4. The Registrar shall, on satisfying himself that the 
provisions of Order XXX 111 of the Code have been com- 
plied with, direct that the petition shall be filed and set down 
for investigation on a day to be fixed for the purpose. 

5. Every decree in a pauper appeal shall contain an order 
for payment of Court fees mentioned in Rules 10 and 11 of 
Order^XXXni of the Code. 

(). In every pauper appeal the Registrar shall, after the 
disposal thereof, send to the Governor-General in Council 
a memorandum of the CViurt fees due and payable by the 
pauper. 

7. No person shall take, agree to take, or seek to obtain 
from a person proceeding as a pauper any fee, profit or re- 
ward for the condu(;t of the pauper’s business in the Court, 
but the Court may nevertheless award costs against an 
adverse party, and in that case may direct payment thereof 
to the Agent representing the pauper. 

8. The preceding Rules of this Order shall apply, with 
the necessary modifications and adaptations in the case of 
any person seeking to defend an appeal to the Court as a 
pauper. 

0. No appeal begun or carried on by a pauper appellant 
or respondent shall be compromised or discontinued without 
the leave of the Court. 
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ORDER XVI 
Criminal Appeals 

1 . Where any High Court in British India makes any final 
order in the exercise of its criminal jurisdiction, whether 
original, appellate or re visional, and gives such a certificate 
as is mentioned in Section 205 of the Act, any party in the 
case may appeal to the Federal Court within thirty days 
from the date of the order. 

2. The provisions of Sections 4 and 12 of the Indian 
Limitation Act 1908 shall apply in relation to the said 
period of thirty daj^s as they apply in relation to the periods 
of limitation prescribed by that Act. 

3. The appeal shall be in the form of a petition in writing, 
which shall be accompanied by a copy of the judgment and 
order appealed against. 

4. The appellant, if he is in jail, may present his petition 
of appeal and the accompanying documents to the officer in 
charge of the jail, who shall forward them to the Federal 
Court. 

5. On receipt of the petition, tlie Registrar shall cause 
notice to be given to the appellant and to the Advocate- 
(.^eneral of India or of the Province concerned, as the case 
may require, of the date on which the appeal will be heard, 
and shall, on the application of the said Advocate-General, 
furnish him with a copy of the grounds of appeal; and in 
cases where the appeal is by the Crown the Registrar shall 
cause a like notice to be given to the accused. 

6. The Registrar shall then send for the record of the case, 
if the record is not already in Court, and as soon as possible 
after the disposal of the appeal he shall send a copy of the 
Court’s judgment or order to the High (Jourt concerned. 

7. Pending the disposal of any appeal under these Rules, 
the Court may order that the execution of the sentence or 
order appealed against be stayed on such terms as the Court 
may think fit. 
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8. The preceding Orders in this Part of these Rules shall, 
with the necessary modifications and adaptations, app y to 
criminal appeals. 


PART III 

Original Jurisdiction 

ORDER XVII 
Parties to Suits 

1. Two or more plaintiffs may join in one suit in whom 
any right to relief in respect of or arising out of the same act 
or transaction or series of acts or transactions is alleged to 
exist. 

2. Two or more defendants may be joined in one suit 
against whom any right to relief in respect of or arising out 
of the same act or transaction or series of acts or trans- 
actions is alleged to exist. 

3. Subject to the provisions of Section 22 of the Indian 
Limitation Act 1908 the Court may at any stage of the 
proceedings, either upon or without the application of either 
party, and on such terms as may appear to the Court to be 
just, order that the name of any plaintiff or defendant im- 
properly joined be struck out, and that the name of any 
plaintiff or defendant who ought to have been joined, or 
whose presence before the Court may be necessary in order 
to enable the Court effectually and completely to adjudicate 
upon and settle all the questions involved in the suit, be 

[Section 22 of the Indian Limitation Act 1908 provides 
that where after the institution of a suit a new plaintiff or 
defendant is substituted or added the suit shall as regards 
him be deemed to have been instituted when he was so made 
a party. This does not apply to a case where a party is added 
or substituted owing to an assignment or devolution of any 
interest during the pendency of a suit or where a plaintiff is 
made a defendant or a defendant is made a plaintiff.] 
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4. Where it appears to the Court that any causes of action 
joined in one suit cannot conveniently be tried or disposed 
of together the Court may order separate trials or make such 
other order as may be expedient. 

5. Where it appears to the Court that any joinder of 
plaintiffs or defendants may embarrass or delay the trial 
of the suit, the Court may order separate trials or make such 
order as may be expedient. 


ORDER XVIII 
Plaints 

1. Every suit shall be instituted by the presentation of a 
plaint. 

2. A plaint shall be presented to the Registrar, and all 
plaints shall be registered and numbered by him according 
to the order in wliich they are presented. 

3. Every plaint shall comply with the rules contained in 
Order XXJ of these Rules so far as they arc applicable. 

4. A plaint shall contain the following particulars: 

(а) the names of the plaintiff and of the defendant; 

(б) the facts constituting the cause of action and when 
it arose; 

(r) the facts showing that the Court has jurisdiction; 

(d) the declaration which the plaintiff claims. 

5. The plaintiff shall endorse on the plaint, or annex 
thereto, a list of the documents (if any) which he has pro- 
duced along with it, and the Registrar shall sign the list if on 
examination he finds it to be correct. 

6. The plaint shall be rejected: 

(а) where it does not disclose a cause of action; 

(б) where the suit appears from the statement in the 
plaint to be barred by any law. 
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7. Where a plaint is rejected the Court shall record an 
order to that effect with the reasons for the order. 

8. The rejection of the plaint shall not of itself preclude 
the plaintiff from presenting a fresh plaint in respect of the 
same cause of action. 

9. Where a j)laintiff sues upon a document in his pos- 
session or power, he shall produce it to the Registrar when 
the plaint is presented and shall at the same time deliver 
the document or a copy thereof to be filed with the plaint. 

10. Where the plaintiff relies on any other documents 
(whether in his possession or power or not) as evidence in 
support of his claim, he shall enter such documents in a list 
to be added or annexed to the plaint. 

11. Where any such document is not in the |K)8se88ion or 
power of the plaintiff, he shall, if possible, state in whose 
possession or power it is. 

12. A document which ought to be produced in Court by 
the plaintiff when the plaint is presented, or to be entered 
in the list to be added or annexed to the plaint, and which 
is not produced or entered accordingly, shall not, without 
the leave of the Court, be received in evidence at the hearing 
of the suit. 

ORDER XIX 

Issue and Service of Summons 

1. When a suit has been duly instituted a summons niay 
be issued to the defendant to appear and answer the claim. 

2. Every summons shall be signed by the Registrar, and 
shall be sealed with the Seal of the Court. 

3. Every summons shall be accompanied by a copy of the 
plaint. 

4. The summons shall be served by being sent by registered 
post to the Advocate -General of India or the Advocate- 
General for the Province, as the case may be, or to an Agent 
of the defendant empowered to accept service. 



APPENDIX 


279 


5. There shall be endorsed on every summons a notice 
requiring the defendant to enter an appearance within 
twenty ' eight days after the summons has been served. 

G. A defendant shall enter his appearance by filing in the 
Registry a memorandum in writing containing the name 
and place of business of his Agent, and in default of appear- 
ance being entered within the time mentioned in the sum- 
mons, or as hereinafter provided, the suit may be heard 
ex par/c. 

7. The defendant shall forthwith give notice of his having 
entered an appearance to the plaintiiT. 

8. The plaintiff shall within fourteen days after the de- 
fendant has entered an appearance take out a summons for 
directions returnable before the »hidge in Chambers, and the 
Judge shall on the hearing of the summons give such direc- 
tions with respect to pleadings {including a written state- 
ment by the defendant), interrogatories, the admission of 
documents and facts, the discovery, inspection and pro- 
duction of documents and such other interlocutory matters 
as he may think expedient. 

ORDER XX 

Written Statement, Set-off and Counter-claim 

1. It shall not be sufficient for a defendant in his written 
statement to deny generally the facts alleged by the plaintiff, 
but he shall deal sjjecificaily with each allegation of fact of 
which he does not admit the truth, except damages. 

2. Where a defendant denies an allegation of fact he shall 
not do so evasively but shall answer the point of substance. 

3. Elach allegation of fact in the plaint, if not denied 
specifically or by necessary implication, or not expressly 
stated to be not admitted in the pleading of the defendant, 
shall be taken to be admitted, but the Court may in its 
discretion require any fact so admitted to be proved other- 
wise than by such admission. 
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4. Where the defendant claims to set off against a demand 
by the plaintiff any ascertained sum of money, he may in 
his written statement, but not afterwards without the leave 
of the Court, state the grounds of his claim and the par- 
ticulars of the debt sought to be set off. 

5. The written statement containing the particulars men- 
tioned in the last preceding Rule shall have the same effect 
as a plaint in a cross-suit, so as to enable the Court to pro- 
nounce a final judgment in respect both of the original claim 
and of the set-off. 

6. The rules relating to a written statement by a defendant 
shall apply to a written statement by a plaintiff in answer 
to a claim of set-off. 

7. No pleading subsequent to the written statement of 
a defendant other than by way of defence to a set-off shall 
be presented except by the leave of the Court and upon such 
terms as the Court may think fit, but the Court may at any 
time require a written statement or additional written state- 
ment from any of the parties and may fix a time for pre- 
senting the same. 

8. Where any party from whom a written statement is 
so required fails to present the same within the time fixed 
by the Court, the Court may pronounce judgment against 
him, or make such orders in relation to the suit as it thinks fit. 

9. The defendant, in addition to his right of pleading a 
set-off, may set up by way of counter-claim against the 
claims of the plaintiff any right or claim in respect of a cause 
of action accruing to him either before or after the filing of 
the suit, but before he has delivered his defence and before 
the time limited for delivering his defence has expired, 
whether that counter-claim sounds in damages or not, and 
the counter-claim shall have the same effect as a cross-suit, 
so as to enable the Court to pronounce a final judgment in 
the same suit, both on the original and on the counter-claim. 

10. The Court may, if in its opinion the counter-claim 
cannot be disposed of in the pending suit or ought not to be 
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allowed, refuse permission to the defendant to avail himself 
thereof, and require him to file a separate suit. 

ORDER XXI 
Pleadings Generally 

1. In this Order “pleading” means plaint or written 
statement. 

2. Every pleading shall contain, and contain only, a 
statement in a concise form of the material facts on which 
the j)arty pleading relies, hut not the evidence by which 
those facts are to be prov^ed, nor any argumentative matter, 
and shall be divided into paragraphs numbered consecu- 
tively. 

3. Dates, sums and numbers shall be expressed in figures, 
and if Indian dates are mentioned the corresponding 
English dates shall also be given. 

4. A further and better statement of the nature of the 
claim or defence, or further and better particulars of any 
matter stated in any pleading, may in all ceases be ordered, 
upon such terms, as to costs and otherwise, as may be just. 

5. Wherever the contents of any document are material, 
it shall be sufficient to state the etTect thereof as briefly as 
possible, without setting out the whole or any part thereof, 
unless the precise words of the document or any part thereof 
are material. 

6. Every pleading shall be signed by, or by an Advocate 
on behalf of, the Advocate-General of India or by, or by an 
Advocate on behalf of, the Advocate -General for the Pro- 
vince, as the case may be. 

7. The Court may at any stage of the proceedings order 
to be struck out or amended any matter in any pleading 
which may be unnecessary or scandalous or which may tend 
to prejudice or embarrass or delay the trial of the suit, or 
which contravenes any of the provisions of this Order. 



282 


INDIA’S NEW CONSTITUTION 


8. The Court may at any stage of the proceedings allow 
either party to amend his pleadings in such manner and on 
such terms as may be just, but only such amendments shall 
be made as may be necessary for the purpose of determining 
the real question in controversy between the parties. 

9. If a party who has obtained an order for leave to 
amend does not amend ac(^ordingly within the time limited 
for that purpose by the order, or if no time is thereby 
limited, then within fourteen days from the date of the order, 
he shall not be permitted to amend after the expiration of 
such limited time or of such fourteen days, as the case may 
be, unless the time is extended by the Court. 

10. Amendments of pleadings made only for the purpose 
of rectifying a clerical error may be made on an order of the 
Registrar without notice, but unless otherwise ordered a 
copy of the order shall be served on all other parties. 


ORDER XXII 
Discovery and Inspection 

1. Order XI of the First Schedule to the Code shall apply 
with respect to discovery and inspection in suits instituted 
before the Court, except Rides 5 and 23 of that Order. 

2. Where the Court has made an order allowing one party 
to deliver interrogatories to the other, those interrogatories 
shall be answered by such persons as the Court may direct. 

3. No application for leave to deliver interrogatories shall 
be made by the defendant until after he has filed his written 
statement. 

4. After an order has been made for the delivery of 
interrogatories one set of the interrogatories, as allowed, 
shall be annexed and served with the order upon the person 
to be interrogated. 

5. The Court may, for sufficient reason, allow any affidavit 
to be sworn, on behalf of the party from whom discovery, 
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production or inspection is sought, by tany person competent 
to make the same. 

6. Where any document is ordered to be deposited in 
Court a copy of the order and a schedule of the document 
sliall l)e left in the Jlegistry at the time when the deposit is 
made. 

7. When the purpose for which any documents have been 
deposited in Court is satisfied, the party by whom they were 
deposited may, pending the suit, have them delivered out 
to him, if he has the consent in writing of the other party, 
or an order of the Court. 

ORDER XXIIl 
Aomissions 

Order XJI in the First S(‘hedule to the Code with respect 
to admissions shall ap|)Iy. 

ORDER XXIV 

^Summoning and Attendance of Witnesses 

1. The provisions of sections 28 and 32 of the Code shall 
apply to summonses to give evidence or to produce docu- 
ments under these Rules. 

2. Order XVI in the First 8chedule to the Code with 
respect to tlie summoning and attendance of witnesses shall 
apply, with the exception of the })roviso to sub-rule (3) of 
Rule It), and the words “(u) within the local limits of the 
Court’s ordinary original jurisdiction, or (b) without such 
limits but” in Rule 19. 

ORDER XXV 

Adjottknments 

Order XVII in the First Schedule to the Code with respect 
to adjournments shall apply, with the substitution in Rule 2 
of the words “in such manner as it thinks just” for the words 
“in one of the modes directed in that behalf by Order IX, 
or make such other order as it thinks fit”. 
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ORDER XXVI 

Hearing of the Suit and Examination of 
Witnesses 

1. Rules 1, 2, 3, 17 and 18 of Order XVIII in the First 
Schedule to the Code with respect to the hearing of suits and 
examination of witnesses shall apply. 

2. Witnesses in attendance shall be examined orally in 
open Court and their evidence taken down in shorthand in 
the form of question and answer by such officers of the 
Court as may be appointed for the purj)ose. 

3. The transcript of the shorthand note shall be signed 
by the officer recording the note and shall be deemed the 
deposition of the witness and shall form pari, of t he record. 

4. The party to any suit or matter in which t he evidence 
has been taken in shorthand, and the witness whose evi- 
dence has been taken, shall be entitled upon payment of the 
prescribed fee to be furnished with a certified copy of the 
transcript. 

ORDER XXVII 
Affidavits 

Order XIX in the First Schedule to the Code with respect 
to affidavits shall apply. 

ORDER XX VIII 

Judgments, Decrees and Orders 

1. The Court, after the case has been heard, shall pro- 
nounce judgment in open Court, either at once or on some 
future day, of which due notice shall be given to the parties 
or their Agents, and the decree or order shall be drawn up 
in accordance therewith. 

2. The Court may read a judgment signed by a member 
of the Court, but not read by him, before his death, retire- 
ment, resignation or departure on leave. 



APPENDIX 


285 


3. A judgment pronounced by the Court or by a majority 
of the Court or by a dissenting Judge in open Court shall 
not afterwards be altered or added to, save for the purpose 
of correcting a clerical or arithmetical mistake or an error 
arising from any accidental slip or omission. 

4. Certified copies of the judgment, decree or order shall 
be furnished to the parties on application to the Court, and 
at their expense. 

5. Every decree shall be drawn up in the Registry and 
be signed by the Registrar and by the presiding judge, or 
in his absence by the next senior judge, and shall be sealed 
with the Seal of the Court and shall bear the same date as 
the judgment in tlie suit. 

6. A decree shall specify clearly the declaration granted 
or other determination of the suit. 

7. In every decree or order that is not final, liberty to 
apply shall be implied. 

8. Every order of the Court sliall be drawn up in the 
Registry and be signed by the Registrar. 

9. Every order made by the Registrar or other officer 
shall be draw n up in the Registry and signed by the Registrar 
or other officer as the case may be. 

10. Every order after being signed shall be sealed and 
filed. 

11. No decree or order shall be drawn up until applied 
for by a party. 

12. In cases of doubt or difficulty with regard to a decree 
or order made by the Court, the Registrar shall, before 
issuing the draft, submit the same to the Court. 

13. Where a draft of any decree or order is required to be 
settled in the presence of the parties, the Registrar shall by 
notice in writing appoint a time for settling the same and 
the parties shall attend the appointment and produce their 
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briefs and such other documents as may be necessary to 
enable the draft to be settled. 

14. Where any party is dissatisfied with any decree or 
order as settled by the Registrar, the Registrar shall not 
proceed to complete the decree or order without allowing 
that party suftieient time to apply by motion to the Court. 

ORDER XXIX 

Withdrawal and Adjustment of Suits 

1. Rules 1, 2 and 3 of Order XX HI in the hirst Schedule 
to the Code witli respect to the withdrawal and adjustment 
of suits shall apply. 

2. No new suit shall be brought in respect of the same 
subject-matter until the terms or conditions, if any, im- 
posed by the order permitting the withdrawal of a previous 
suit or giving leave to bring a new suit have been complied 
with. 

ORDER XXX 
Payment into Court 

Order XXIV in the First Schedule to the Code with 
respect to payment into Court shall apply. 

ORDER XXXI 
Sfkcial Case 

Rules 1, 3 and 5 of Order XXXVI in the First Schediile 
to the Code with respect to procedure by way of Special 
Case shall apply, except the words “which would have 
jurisdiction to entertain a suit, the amount or value of the 
subject-matter of which is the same as the amount or value 
of the subject-matter of the agreement” in sub-rule (1) of 
Rule 3, the words “claiming to be interested as plaintiff or 
plaintiffs” to the end of sub-rule (2) of Rule 3; and the words 
“and upon the judgment so pronounced a decree shall 
follow” in sub-rule (2) of Rule 5. 
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PART IV 

Appeals to His Majesty in Council 

ORDER XXXII 

Order XLV in the First Schedule to the Code shall apply 
with respect to appeals by leave of tlie Federal Court to His 
Majesty in Council, with the following exeejitions and 
modiheations: 

1. Rules 4 and 5 shall not ajiply. 

2. In Rule 1 the words “any decision of the Federal Court” 
shall be substituted for the words “a final order”. 

3. In Rule 2 the words “Federal Court” shall be substituted 
for the words Court whcise decree is (‘onijilained of”. 

4. The following shall be sub.stituted for sub-rule (1) of 
Rule 3: 

“(1) Every petition shall state the grounds of appeal 
and pray for a certificate that the case is a fit one 
for appeal to His Majesty in Council and that it 
does not fall within paragraph (a) of section 208 
of the Act.” 

Tj. In paragraph (6) of sub-rule (1) of Rule 7, “Federal 
Court” shall be substituted for “High Court”. 

6. The following shall be substituted for Rule 13: 

The Court may on the grant of a certificate order or 
continue any state of execution upon such terms 
and conditions as the Court thinks just.” 

7. In sub-rule (1) of Rule 15 the words “to the Federal 
Court” shall be substituted for the words “to the 
Court from which the appeal to His Majesty was pre- 
ferred”. 
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PAET V 

ORDER XXXIII 

Special References under Section 213 of the 
Government of India Act 1935 

1. On the receipt by the Registrar of the order of the 
Governor-General referring a question of law to the Court, 
the Registrar shall give notice to the Advocate-General of 
India to appear before the Court on a day specified in the 
notice to take the directions of the Court as to the parties 
who shall be served with notice of the Special Reference, 
and the Court may, if it considers it desirable, order that 
notice of the Special Reference shall be served upon such 
parties as may be named in the order. 

2. Tlie notice shall require all such parties served there- 
with as desire to be heard at the hearing of the Special 
Reference to attend before the Registrar on the day fixed 
by the order to take the directions of the Court with respect 
to statements of facts and arguments and with respect to 
the date of the hearing. 

3. Subject to the provisions of this Order, the procedure 
on a Special Reference shall follow^ as nearly as may be the 
procedure or proceedings l)efore tlie Court in the exercise 
of its original jurisdiction, but with such variations as may 
appear to the Court to be appropriate and as the Court may 
direct. 

4. After the hearing of the Special Reference, the Regis- 
trar shall transmit to the Governor- General the Report of 
the Court thereon. 

5. The Court may make such order as it thinks fit as to 
the costs of all parties served with notice under these Rules 
and appearing at the hearing of the Special Reference. 
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PART VI 

ORDER XXXIV 
Costs 

1. Subject to any provisions of any statute or of these 
Rules, the costs of and incidental to all proceedings shall be 
in the discretion of the Court. 

2. Where it appears that the hearing of any suit or matter 
cannot conveniently proceed by reason of the neglect of the 
Agent of any party to attend personally, or by some proper 
person on his behalf, or of his omission to deliver any paper 
necessary for the use of the Court which ought to have been 
delivered, the Agent shall personally pay to all or any of 
the parties such costs as the Court may think fit to award. 

ORDER XXXV 
Taxation 

[This Order consists of 46 Railes. The Registrar is to be 
the Taxing Officer of the Court. In the absence of any 
specific provisions in these Rules he is to be guided by the 
rules and practice of the Supreme Court in England.] 

PART VII 
Miscellaneous 

ORDER XXXVI 

Notice of Proceedings to Advocates-General, etc. 

1. The Court may direct notice of any proceedings to be 
given to the Advocate-General of India or to the Advocate- 
General of any Province, and any Advocate-General to 
whom such notice is given may appear and take such part 
in the proceedings as he may be advised. 

2. The Advocate-General of India and the Advocate- 
General of any Province may apply to be heard in any pro- 
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ceedings before the Court, and the Court may, if in its 
opinion the justice of the case so requires, permit any 
Advoc^ate-GeneraJ so applying to appear and be heard, 
subject to such terms as to costs or otherwise as the Court 
may think fit. 


ORDER XXXVII 

Power to dispense with Requirements of Rules, etc. 

1. The Court may, for sufficient cause sliown, excuse the 
parties from compliance with any of the requirements of 
these Rules, and may give such directions in matters of 
practice and procedure as it shall consider just and expedient. 

2- An application to be excused from compliance with 
the requirements of any of the Rules shall be addressed in 
the first instance to the Registrar, who shall take the in- 
structions of the Court thereon and communicate the same 
to the parties, but if in his opinion it is desirable that the 
application should be dealt with in open Court, he may 
direct the applicant to lodge it in the Registry, and to serve 
the other parties with a notice of motion returnable before 
the Court. 

3. The Court may enlarge or abridge any time appointed 
by these Rules, or fixed by any order enlarging time, for 
doing any act or taking any })roceeding, upon such terms (if 
any) as the justice of the case may require, and any enlarge- 
ment may be ordered, although the application therefor is 
not made until after the expiration of the time appointed 
or allowed. 

4. The Court may at any time, either of its own motion 
or on the application of any party, make such orders as may 
be necessary or reasonable in respect of any of the matters 
mentioned in Rule 8 of Order XIX of these Rules, may issue 
summonses to persons whose attendance is required either 
to give evidence or to produce documents, or order any fact 
to be proved by affidavit. 
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ORDER XXXVIII 
Forms to be Used 

1. Every wiit, summons, order, warrant or other man- 
datoiy process shall run and be in the name of His Majesty 
the King, Emperor of India, and shall hear the attestation 
of the Chief Justice, and shall he signcnl by the llegistrai- 
with the day and the year of signing, and shall be s(>aled 
with the Seal of tlie Court . 

2. The forms set out in the Fifth Scliediile to these Rules, 
or forms substantially to the like effect with such variations 
as the circumstances of each case may require, sliall be used 
in all cases where those forms are appropriate. 

ORDER XXXIX 

Provisions with respect to 8ervice of Documents 

1. Except where otherwise provided by Statute or pre- 
sciibed by these Rules, all notices, orders or other docu- 
ments required to be given to, or served on, any person shall 
be served in the manner provided by the ( -ode for the service 
of a summons. 

2. Servdce of any notice, order or other document on the 
Agent of any party may be efiected by delivering it to the 
Agent or by leaving it with a clerk in his employ at his place 
of business. 

3. Service of any notice, order or other document upon 
a person who resides at a place within British India between 
which place and Delhi there is communication by registered 
post, may, where so directed by the Court, be effected by 
posting a copy of the document required to be served in a 
prepaid envelope registered for acknowledgment, addressed 
to the party or person at the place where he ordinarily 
resides. 

4. A document served by post shall be deemed to be 
served at the time at which it would be delivered in the 
ordinary course of post. 
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5. Unless the Court otherwise orders, the service of any 
notice, order or other document shall be proved by the pro- 
duction of a certificate by the Registrar that appearance 
has been entered, or, where no appearance has been entered, 
by evidence showing that the notice, order or other docu- 
ment was served in the manner provided by the Code. 

0. Where the notice, order or other document has been 
served through another C/Ourt, the service may be proved 
by the deposition or affidavit of the serving officer made 
before the Court through which the service was effected. 

7. Service effected after (Jourt hours shall for the purpose 
of computing any period of time subsequent to that service 
be deemed to have been effected on the following day. 

ORDER XL 
Notices of Motion 

1. Except where otherwise provided by Statute or pre- 
scribed by these Rules, all appli(*ations which in accordance 
with these Rules cannot be made in Chambers shall be made 
on motion after notice to the parties affected thereby, but 
the Court where satisfied that the delay caused by notice 
would or might entail serious mischief, may make any order 
ex parte upon such terms as to costs or otherwise, and sub- 
ject to such undertaking, if any, as the Court may think 
just, and any party affected by the order may move to have 
it set aside. 

2. A notice of motion shall be intituled in the suit or 
matter in which the application is intended to be made, and 
shall state the time and place of application and the nature 
of the order asked for and shall be addressed to the party 
or parties intended to be affected by it and their Agent or 
Agents, if any, and shall be signed by the Agent of the party 
moving, or by the party himself where he acts in person. 

3. Save by the special leave of the Court, there shall be 
at least five days before service of motion and the day named 
for bringing on the motion. 
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4. The notice of motion, together with the affidavit or 
affidavits of service and the affidavit in support thereof 
shall be filed in the Registry immediately after service of 
notice, but not less than four days before the day named 
for bringing in the motion, and affidavits in answer or reply 
shall be filed in the Registry during office hours not later 
than 4 p.m. on the day preened ing the day of the hearing. 

/). Leave under the last preceding Rule to give short 
notice of motion may be obtained ex parte from the Court, 
and the provisions in the last preceding Rule as to the filing 
of notice and motion and affidavit shall apply, save that 
they shall be filed not later than the next day after service 
of the motion. 

0. Notice shall be giv'en to tlie other party or parties of all 
grounds intended to be urged in support of, or in opposition 
to, any motion. 

7. Save by leave of the Court, no affidavit in support of 
the application beyond those specified in the notice of 
motion, nor any affidavit in answer or reply filed later than 
the time prescribed in these Rules, shall be used at the 
hearing or allowed on taxation. 

8. Unless otherwise ordered the costs of a motion in a 
suit or proceeding shall be treated as costs in that suit or 
proceeding. 

ORDER XLl 

Commissions to take Evidence 

1. Order XXVI in the First Schedule to the Code with 
respect to commissions to examine witnesses shall apply, 
except Rules 13, 14, 19, 20, 21 and 22. 

2. An application for the issue of a commission may be 
by summons in Chambers to all parties who have appeared, 
or ex parte where there has been no appearance. 

3. The commissioner shall, if the Advocate or other person 
examining a witness so desires, record a question disallowed 
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by the commissioner and the answer thereto, but the same 
shall not be admitted as evidence until the Court before 
whom the deposition is put in evidence shall so direct. 

4. The Court may, when the commission is not one for 
examination on interrogatories, order that the commissioner 
shall have all the powers of a Court under Chapter X of the 
Indian Evideru'c Act to decide questions as to the admissi- 
bility of evidence, and to disallow any question put to a 
witness. 

5. Unless otherwise ordered the party at whose instance 
the commission is ordered to issue shall lodge in Court copies 
of tlie pleadings in the case within twenty-four hours of the 
making of the order, and those copies shall be annexed to 
the commission when issued. 

6. Any party aggrieved by the decision of the commis- 
sioner refusing to admit evidence or allow (juestion to be 
put may apply to the Court to set aside the decision and for 
direction to the commissioner to admit the evidence or to 
allow the question, but no such application shall be enter- 
tained if made later than seven days after the examination 
of the witness has been closed. 

7. After the deposition of any witness has been taken 
down and before it is signed by him, it shall be read over and, 
where necessary, translated to the witness, and shall be 
signed by him and left with the commissioner, who shall 
subscribe his name and the date of the examination. 

8. Commissions shall be made returnable within such 
time as the Court may direct. 

ORDER XLII 
Security for Costs 

1. In any suit, appeal, or matter before the Court, the 
Court may at any stage require any party to furnish 
security for costs. 

2. Where security is required to be furnished, it shall be 
given to the Registrar or to such other officer as the Court 
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may specially direct , and the Court may permit or order him 
to assign the same to any other person for the purpose of 
suing thereon upon such terms as the Court may think fit. 

3. Every person, other than a Guarantee Society, offering 
himself as a surety shall, where so required by the Registrar, 
produce his title-deeds and vouchers and make an affidavit 
stating that he is worth the amount required. 

4. A Guarantee Society, duly approved by the Court, 
may be accepted as surety upon its joining in a bond with 
the person ordered to give the security. 

ORDER XLIII 

Saving for Inherent Powers of Court 

Nothing in these Rules shall be deemed to limit or other- 
wise affect the inherent powers of the Court to make such 
orders as may be necessary for the ends of justice or to 
prevent abuse of the process of the Court. 


First Schedule 
Senior and Other Advocates 

1. A Senior Advocate shall not appear or plead without 
a junior. 

2. A Senior Advocate shall not accept instructions to 
draw pleadings, affidavits, advice on evidence or to do any 
drafting work of an analogous kind, but this prohibition 
shall not extend to settling any such matters as aforesaid 
in consultation with a junior. 

3. An enrolled Advocate may, if otherwise qualified, apply 
to be enrolled in the list of Senior Advocates, and any fee 
payable by him on enrolment shall be reduced by the 
amount of the fee paid by him on his original enrolment. 

4. A Senior Advocate appearing with another Senior 
Advocate senior to himself shall bo entitled to, and shall be 
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paid, a fee not less than two-thirds of the fee marked on the 
brief of that other Advocate, and a junior appearing with a 
Senior Advocate or with any other Advocate senior to him- 
self shall be entitled to, and shall be paid, a fee not less than 
one-third and not more than two-thirds of the fee marked 
on the brief of the Senior or other Advocate, but this rule 
shall not apply in the case of a second junior. 

5. A Senior Advocate may announce that he will not 
accept any brief, or any brief of a specified class, without a 
special fee of a named amount, in addition to the ordinary 
fee marked on the brief, and shall not so long as that 
announcement is in force accept a brief without that special 
fee. 

6. An Advocate appearing with a Senior Advocate whose 
brief is markt^l with a special fee in accordance with the 
last preceding rule shall only be entitled to his proi)er pro- 
portion of the ordinary fee marked on the Senior Advocate s 
brief and not to any proportion of the special fee. 

7. In matters not specially yjrovided for in this Schedule, 
the rules adopted by the English Bar, and in particular the 
rules applicable to the relation between King’s Counsel and 
members of the junior Bar, shall so far as possible be applied 
to Senior and other Advocates respectively, and any dis- 
putes arising under this Schedule shall be referred to and 
determined by the Chief Justice. 



APPENDIX 


297 


Second Schedule 
Fees to Advocates 
Part I 




Fee on Brief 

Kefresher 

Defended Appeals, Suits 

Leading Advo- 

Not 

exceeding 
60 G. Ms. 

Not 

exceeding 

25 G. Ms. 

and References under 
Section 213. 

cate. 

2nd Advocate. 

40 G. Ms. 

20 G. Ms. 


3rd Advocate 

20 G. Ms. 

10 G. Ms. 

Undefended Appeals (that 

if allowed. 

One Advocate. 

20 G. Ms. 


is where Respondent has 
not entered appearance 
or has not filed a state- 
ment of facts and argu- 
ments). 

Opposed motions or in- 

Leading Advo- 

10 G. Ms. 

i 

No refresher 

vestigatioris in Court. 

cate. 


unless speci- 

2nd Advocate 

7 G. Ms. 

ally allowed 

Opposed applications or 

if allowed. 

One Advocate. 

10 G. Ms. 

by the Tax- 
ing Officer. 
Do. 

investigations in Cham- 
bers wlien certified. 

Ex parte motions or Cham- 

One Advocate. 

6 G. Ms. 


ber applications when 
certified. 

Hearing judgment in suits, 

One Advocate. 

2 G. Ms. 


appeals or special refer- 
ences where judgment 
was reserved, 
examination of witness 

Leading Advo- 

10 G. Ms. 

7 G. Ms. 

before Commissioner. 

cate. 

2nd Advocate. 

7 G. Ms. 

5 G. Ms. 


Part 11 


Part 11 

Drawing pleadings . . . . . . 5 G. Ms. 

Settling pleadings . . . . . . 15 G. Ms. 

Drawing or settling petitions of appeal . . . 30 G. Ms. 

Drawing or settling respondent’s statement of facts and 

arguments . . . - • . 30 G. Ms. 

Drawing or settling Special Case . . . 10 G. Ms. 
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Drawing or settling affidavits or petitions not otherwise 
provided for 
Advice on evidence 


10 G. Ms. 
10 G. Ms. 


Consultations — 

Leading Advocate 
Second Advocate 

Conferences with Agents, if allowed 
General Retainer 
Special Retainer 


5 G. Ms. 
3 G. Ms. 
5 G. Ms. 
5 G. Ms. 
2 G. Ms. 


For the purposes of this Table a Gold Mohur shall be deemed to be 
the equivalent of Rs. 16. 


Third Schedule 
Table of Court Fees 


Part I 


Or igina I J ur isd id ion 


Rs. A. P. 


1 . Filing and registering plaint 

2. Filing and registering written statement 

3. Filing and registering written statement, plead- 
ing, set-off or counter-claim 

4. Reply to a counter-claim 

6. For examining and comparing documents with 
the original, each . . . • • 

6. For reducing into writing or, where taken down 
in shorthand, transcribing the deposition of 
each witness for each folio 

7. Every final decree where its value or amount 
does not exceed Rs. 10,000 

Where it exceeds Rs. 10,000 

8. Decree for the defendant 

9. Decree for the defendant in suits in which set- 

off in pleaded or counter-claim made and balance 
awarded to defendant, upon the amount of 
balance awarded. (Same as in decrees for plain- 
tiff) 

10. Typed copies of transcript of depositions of wit- 

nesses for any party, first copy per folio 
Subsequent copies . . • • 

11. Petition for admission of appeal to His Majesty 
in Council under Section 208 (a) of the Act 

12. Every requisition to draw up an order admitting 
appeal to His Majesty in Council under Section 
208 (a) of the Act, including fee for filing 


50 0 0 

25 0 0 

50 0 0 

25 0 0 

2 0 0 


0 10 0 

50 0 0 
80 0 0 
10 0 0 


0 3 0 

0 1 0 

30 0 0 


15 0 0 




APPENDIX 


299 


Part II 

Appellate Jurisdiction 

Rs. A. p. 

1. Petition to proceed in forma pauperis . . 10 0 

2. Lodging and registering appeal . . 40 0 0 

3. Filing and registering concise statement of re- 
spondent . . . . . . 25 0 0 

Where concise statement contains cross objec- 
tions . . . . . , 35 0 0 

4. Every decree for plaintiff on appeal in which 
lower court was in favour of defendant upon the 
value or amoimt of the decree as in suits 

5. Every decree for plaintiff on appeal where the 
arnoimt decreed in lower court is increased upon 
the amount of the increase as in suits . 

0. Decrees in other cases . . . . 50 0 0 

7. Petition for leave to appeal to His Majesty in 

Coimcil under Section 208 (6) of the Act . 30 0 0 | 

8. Every requisition to draw up an order granting 

or refusing leave to appeal to His Majesty in 
Council under Section 208 (5) of the Act . 30 0 0 

9. Every requisition to draw up an order declaring 

appeal to His Majesty in Council admitted, 
under Section 208 (b) of the Act, including fee 

for filing same and fee for certificat-e . . 30 0 0 

10. Estimat/C of costs of preparing paper book 

(where necessary) . . - . . 16 0 0 

11. Settlement of index and list of paper book for 
every 16 papers or part of 16 papers 

12. Filing index and list of paper book per folio or 
part of a folio ..... 

13. Copies to be made over t-o appellants’ agent for 
paper book, including examination per folio . 

14. Examining and passing final or press proof for 
each proof per folio .... 

15. Approving each marginal note . 

16. Certifying transcript or printed record for every 
eight pages or part thereof (for appeal to Privy 
Council) ...... 


1 0 0 
1 0 0 
0 8 0 

0 2 0 

0 4 0 

1 0 0 
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Part III 

Miscellaneous 

[Under this heading are set out 40 items, including the 
fee of Rs. 100 for the admission of an Agent.] 


Fourth Schedule 

[In this schedule are set out fees to Agents and Officers 
of Court.] 


Fifth Schedule 

[In this schedule are sot out the following forms; No. 1, 
Form of Oath by Translator; No. 2, Application for Produc- 
tion of Record8;‘No. 3, Certificate of Enrolment of Advocate; 
No. 4, Undertaking by Agent; No. 5, Form of Summons for 
an Order inChamhers;No.6,Notice of Appealfrom Registrar; 
No. 7, Memorandum of Appearance in Person; No. 8, Notice 
to Parties of the day fixed for hearing of Appeal; No. 9, 
Summons for Disposal of Suits; No. 10, Memorandum of 
Appearance through Agent; No. 11, Writ of Commission.] 



INDEX 


Adaptation of Indian Law, by 
Order in Council, 204 
Aden, administration of, 83-84; 

future government, 83-84 
Advoeate-Ceneral for Federa- 
tion, 41. 177 

Advocates-Oeneral, Provincial, 
79, 177 

Ajmer-Merwara, Chief Commis- 
sioner's Province of, 83 
Allahabad, High Court of, 173 
Amendme3nt of the Act, 206-211. 

See also Constitution Act 
Andaman and Nicobar Islands, 
administration of, 83, Chief* 
Commissioner’s I^rovince of, 83 
Anglo-Indian Community, Edu- 
cation, Government grants-in- 
aid, 92; representation in legis- 
latures, 59, 234-235 
Army. See Defence 
Assam, Legislature of, 10, 86; 

Province of, 78 
Australia, experience of, 106 

Bangalore, future administration 
of, 35 

Baroda, case of, 23; represen ta- 
tit)ri of, 56 

Bengal, Legislature of, 10, 86; 
franchise provisions, 1 00- 101; 
Province of, 78 

Berar, administration of, 78; 
Agreement in respect of, 223, 
228 

Bihar, Province of, 78; Legis- 
lature of, 10, 86 

Bikaner, Treaty with, 21; repre- 
sentation of, 60 
Board of Control, 14 
Bombay, Legislature of, 10, 86; 


franchise provisions, 100; High 
Court of, 173; Province of, 78 
British Baluchistan, administra- 
tion of, 82, 83; Chief Commis- 
sioner's Province of, 82 
Broadcasting, control of, 133 
Burma, discrimination against, 
43, 124; disturbance of trade 
following separation of, 155; 
financial oflect of separation 
from, on India, 141; safeguard- 
ing of economic interests of, 
155 

('alcutta, franchise provisions, 
101; Higli Court of, 173, 174 
('anada, experience of, 106 
Central Provinces and Berar, 
Judicial Commissioner's Court 
in, 173; Province of, 78 
('hief Commissioner’s Provinces, 
82-83 

Chief Railway O)mmi8sioner, 158. 

See also Railways 
Christians, Indian, representa- 
tion in legislatures, 59, 234-235 
(3vil Services, conditions of ser- 
vice of, 183-1 88; grants of com- 
pensation to, 183, 185; protec- 
tion against dismissal, 184; re- 
cruitment of, by Secretary of 
State, 185 
Clive, 14 

Com rnander-in -Chief, appoint - 

ment of, 39, 181, 219; relations 
with Governor-General, 181, 
219 

Commerce and Industry, repre- 
sentation in legislatures, 69, 
'34-235 

Commerce and Trade, bounties 
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and subsidies, 127; discrimina- j 
tion, see under Discrimination j 

Communal Award, inclusion in 
Act of, 87-88; Poona Pact, 87- 
88 

Companies, protection df British, 
126-127 

Constitution Act — (Amendment ) : 
by Order in Council, procedure, 
206-211; Resolutions for, by 
Indian Legislatures, 206; pro- 
cedure, 207— -(Interpretation ): 
Appeal to Privy Council, 165 

Constitutional machinery, break- 
down of: GoveiTior-General, 
powers of, 121-122; Governors, 
powers of, 123 

Coorg, Chief Commissioner’s Pro- 
vince of, 83 

Council of India, dissolution of, 
194 

Council of State, see also Federal 
Legislature; composition of, 
\ 53, 64, 233; election to, 55-56; 

Indian States, representation 
of, 53, 56 

Counsellors, 40, 181, 218. See also 
under Governor-General 

Courts. See under Judicature 

Crown, dominion and authority 
of, 15-19; Paramountcy of, 20- 
21, 23, 25-27, 34; prerogatives 
of, 17-19; relations with Indian 
States, 20-36 

Customs system, position of ac- 
ceding States regarding, 139- 
140 

Cuttack-Chowdwar, capital of 
Orissa, 11 

Declaration of 1917, 3-4 

Defence, Commander-in-Chief, 
39, 180-181, 219; Department 
of, relations w'ith other De- 
partments, 48-49, 52-63; duty 
to consult Federal Ministers as 
to, 48-49, 218; in emergency, 
vesting of power in Federal 


Authorities, 1 1 2; Indian troops, 
emj)loyment outside India, 
48-49, 218; Indianisation of 
Defence forces, 181-182, 218; 
Services, rights of, 182-183 
Delhi, Chief Commissioner’s Pro- 
vince of, 82; seat of Federal 
Court, 1 63 

Depressed Classes, see also Com- 
munal Award; representation 
of, 87-88 

Discrimination — (Commercial): 
Bills discriminatory in fact 
though not in form, 128, 217; 
bounties and subsidies, 127; 
against British imports, 43, 1 24, 
217; against British trade in 
India, 125; Companies incor- 
porated in United Kingdom, 

126- 127; safeguards for, 43, 81, 
124-129; Convention arrange- 
ments, opportunity for, in 
futnre, 129 — (Legislative); re- 
striction of powers of legis- 
latures, 128, 217; prevention, 
special responsibility of Gov- 
ernor-General and Governors, 
43, 81, 124, 128-129, 217, 227- 
228; Shipping, safeguards for, 

127- 128 

Distribution of Legislative 
Powers. See LegislativePowers 
D istrict J udges, 177-178 
Dyarchy, establishment of, 5 

East India Company, 13 
Ecclesiastical Affairs, as Re- 
served Department, 40 
Education, Anglo-Indian and 
domiciled European commun- 
ity, grants -in -aid, 92 
Elections and Electorates, Fed- 
eral legislature. 53-60; Provin- 
cial elections, 86-89, 96-103 
Emergency, state of, 112-113 
English language, as language of 
the legislatures, 67, 92; as lan- 
guage of the Courts, 172, 177 
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iMiropeaiis, n>|)i’e.seiitat ion of, «)1), 
10MU2, 233-2;if) 

f’a 1 1 li I I )ta 1 s i oi i f i m ( 1 h , 1 ! 1 2 - 1 9 3 

Federal (’oiirt, Af)])eals to Fiivy 
(.'ouiicil i Voro, 1 t)S- 171; A ppoalB 
froro a H i^^li ( 'ourt- in a Feder- 
ated State to, lf)S; as t.Vmrt of 
Appeal for wliole ol Hritisti 
India, J (id" 1 (i«S; eoinpo.sition of, 
161; del errnination of <pies- 
tiooH bol w een eonHtil uent units 
of Federation by, 161; Fnglisii 
as language of, 172 — (Judges): 
ap})ointin«vnt by tla^ ('rown, 
162; ninubiu’, 162; {jiialiliea- 
tioiis, 162; removal for niisl»e- 
haviour, 162; retiring age, 162; 

(,1 urisdietion): Advisory, 1 72; 
Appellate, 163, 165 16s', 171; 
oi’iginal, 163-164; referenee oi 
matters of law t-o, l)y tla' 
(Jovernor-General, 172; seat 
of, 12, 163; transitory {>eriod, 
during, 203-204; rules, 25(i- 
300 

Federal Laws, execution of, l:)y 
units, 130-133; interpretation 
of, 163-172 

Fe ( 1 ei-a 1 Leg i s I a t iii’e , c:oi i vp os i t i o n 
of, 53, 234; election to, 55 -(iO; 

N linaneial procedure in, 71-75; 
Indian States, n^presentation 
of, 56-57, 60; legislativt' pro- 
cedure in, 68-71; niemberslii|) 
of, disqualilieations for, 63-65; 
powers of, 67, 106-1011, 237- 
242; relations betwt'eii the t wo 
Fhambera irf, 68-611, 74; state'' 
oi‘ on K'rgent'y ai id , 112-113; 

vacation of seats in, 63, 65 

Federal Railway Authority, 
functions of, 156-1511. See also 
Railways 

Federation, accession of St-ates, 
28-36; aiea of federal jurisdic- 
tion, 38-311; additional cost of, 
140-141; distribution of legis- 


lative powers, ,ser Legislative 
powers; establishment , condi- 
tions of, 8, 30; Governor-tjcen ■ 
era! to be vested witli execu- 
tive authority of, 37-38; in- 
augurat i<jn, by Ihxiclamation, 
8, 30, 37 — (Indian States and): 
Accession, Instruments of, 30- 
34; b’edfual laws, execution ol, 
130-133; o])eration of Federal 
laws to, 118; inter- Provincial 
co-operat ion, 1 33-1 35 — (Re- 
lations between Federation 
and units): Federal Govern- 
ment's direttions, 131-133, 
220; Federal laws, execution 
of, 130-133, 221; water sup- 
plies, 135-136 

h'inance, ,s’ce a/.‘ve ’Taxation (Al- 
location of’ revenue between 
Fedra-ation and federal units): 
Gorporation Tax, 146; etfect of 
entry of States into Federa- 
tion, 138-130; Excise duties, 
147, 148. 140; ILxport duties, 
147, 148; Income taxes, 142- 
145, 147; Sait duties, 147; 

'Termiuat and other taxes, 142 
— Rorrowing poweis for pay- 
ing pensions, 102; deficit Pro- 
vinces and sidiventions to, 
141, 144; additional expendi- 
ture. involved by constitutional 
changes, 140-141 (Indian 
States); Financial adjustments 
between Federation and, 144- 
146; remissions to, 152-155; 
non-votable expenditure, 71- 
73, 00-02 

Financial Ad viser, appointment 
of, 43; functions of, 44 

Financial (a)mmissioner. See 
under Ra i I way s 

F inan c i a 1 En i\ uiry , preli n i in a ry 
to establishment of Provincial 
Autonomy, !1, 77 

Financial Stability and Credit, 
G o vernor - G eneral 'a responsi - 
X 
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bility for, 43, 215 

Foreign Aft’aii-s, as Reserved De- 
partiiient, 40 

Franchise, Amendment, i*esolu- 
tions to Parliament by legis- 
latiirOwS, 206-210; qualifications 
for, 97-101; power of His 
Majesty in Council to make 
provision with respect to 
women ’s franchise, 1 0 1 - 1 02 

Gandhi, Mr., 7, 87 

Gov^^ernrnent of India Act 1919, 
preamble of, 5 

Governor-General: Acts, Gover- 
nor -Generars, 119-121; Assent 
to Bills by, 69, 222; (4nef Rail- 
way Commissioner, apf)oint- 
ment 158; commutation 

or remission of sentences, 
power of, 18; Council of Mini- 
sters, 40-41. See also Ministers, 
Federal; (Counsellors for Re- 
served Departments, 40, 218; 
discrimination against British 
imports, prevention of, 43, 50, 
124-126, 217; executive power 
and authority of Federation 
to be vested in, 37-38; Financial 
Adviser of, 43-44; High (Com- 
missioner, appointment by, 42; 
Instrument of Instructions of, 
38, 44-46, no, 212-224; Orders 
lawfully issued by, securing 
execution of, special responsi- 
bility of Governors, 81; Ordin- 
ancfis of, 118-121; prior con- 
sent to legislation, requirement 
of, 73-74, 109, 112-113, 114- 
117, 119, 132, 147-148, 152, 
220, 221; reference of matters 
of law to Federal (Court by, 172; 
relations with Ministers, 40-41, 
46-49, 52-53, 215, 218; Reserve 
Bank, functions re, 150-152; 
lU^served Departments, see 
that title; residual legislative 
powers and, 111-1 12 — (vSpecial 


responsibilities and pow^ers): 
Commercial d iscrimination , 
])revention of, 43, 50, 124-125, 
217; constitutional breakdowui, 
powers in event of, 121-123; 
financial stability and credit of 
the Federation, safeguarding 
of, 43-49, 215; Indian States, 
\ protection of rights of, 43, 51, 
217-218; minorities, safeguard- 
ing legitimate interests of, 43, 
49, 216; peace or tranquillity, 
prevention of grave menace to, 
42, 125. 133, 223; Public Ser- 
vices, safeguarding rights and 
legitimate interests of, 43, 192- 
193, 216; reserved subjects, se- 
curing discharge of functions 
w^ith respcM't to, 52; - wuiter 
supplies, disputes betw’^oen Pro- 
vinces, adjudi{*ation by, 135- 
136 

Governors: Acts of, 123; appoint- 
ment of, 79; assent to Bills, 90, 
230; executive power to be 
vested in, 79; information on 
matters involving special re- 
sponsibilities, 8upy)ly of, 79; 
Ii^strument of Instructions, 79, 
224-233; xMiniaters of, 79, 226; 
Ordinances of, 118; reservation 
of Ihlls by, 89-90; responsi- 
bility to Governor -General, 79 
— (Special responsibilities and 
powers): breakdown of con- 
stitution, powers in event of, 
123; commercial discrimina- 
tion, prevention of, 81; finan- 
cial provisit)n for dis<*harge of, 
92; Indian States, protection 
/ of rights of, 80, 228; minorities, 
safeguarding legitimate in- 
terests of, 80, 227; orders law- 
fully issued by Governor- 
General, securing execution of, 
80, 132, 228; peace or tran- 
quillity, prevention of grave 
menace to, 80, 125; Public Ser- 
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vices, safeguarding rights htkI [ 
legitimate inte'^rests of, HO, 210; 
terrorism, combating of, 81-82 
(Governors’ Provinces, 78. See 
also Provincial Autonomy 
(iwalior, representation of, 50 
(Gwyer, Sir Maurice, first t!hief 
Justice of India, 103 

II ailsham. Viscount, statement 
as to Ins( I'uments of Instruc- 
tions, 45 

Hastings, Warren, 14 
H igh ( ’ornmissioner, apjKanf - 
ment of, 42; functions of, 42; 
relations with Ih’ovinces and 
F(‘derated States, 42 
High (’ourts, administrat ive con- 
nection witli subordinate judi- 
ciary, 170; ap])eals from, to 
Fed(^ral PoLirt, 1 05- 1 (>0; Fnglish 
as language of, 177 (Judges): 
appointment, by tlie Cr*own, 
175; Indian (5vil Service 
judges, 174-175; (jualifications, 
175-170; retiring age, 175; — 
jurisdiction of, 170; transfer of 
cases to, 170 
Horne, Sir Robert , 38 
House of Assembly, sec also Fed- 
eral la’igislature; com} position 
of, 57, 234; election to, 57-00; 
Ind ian Stat.es, represtavtation 
of, 50 

Hyderabad, Nizam of, 21; agree- 
ment with, 223, 227; Lord 
Reading's letter to, 25; repr(>- 
sentation of, 50, 00 

Indemnity for past acts, 100-101 
Indian States, Fourts, appeal 
from, to Federal (Gourt, 108; 
Federal laws and, 1 1 8; financial 
adjustments between Federa- 
tion and, 143-144; I’rivy Coun- 
ciPs jurisdiction in relation to, 
171; protection of rights of, 
special responsibility of (lov- 


ernor-General and Governors, 
43, 51, 80, 217-218, 228; Rail- 
ways, disputes between Fed- 
eral Railway Authority and, 
150; relations with (Grown, 20- 
30; remissions to, 152-155; 
sovereignty of, 20-20 
Indianisatiori of Defence forces, 
181-183 

Instruments of Accession, ac- 
^ cejg.ance of, 30; draft of, 250- 
253: no obligation on (Grown to 
acce})t, 32 

Instrumxmts of Instructions, of 
Governor-General, 44-53, 212- 
I 224; of Governors, 79, 224-233 
! Inter - Provincial Go-o})eration, 

! provision for, 133-130 
J nter- Provincial (Council, machin - 
cry tor establishment, of, 134 

Jaynkar, Mr. M. R., Judge of the 
Federal (G'ourt, 103 
.Ihabua, representation of, 50 
Jodhpur, Treaty with, 21 
J \idic.a t ure , A d vocates - General , 
41-42, 79; District judges, 177- 
1 78 - (Federal (Goui’t): Appeals 
to Privy ( Council from, 108- 171; 
A|j})eals from High Gourt in a 
Fed(‘rated States to, 108; com- 
position of, 101-1 02; determina- 
tion ot (juestions hxvt wx‘en con- 
stituent units of Federation by, 
103-104; Fnglish as language 
of, 172; Judges of, 103; Juris- 
diction, Advisory, 172; Appel- 
late, 105-100; Original, 103- 
104; reference of matters of 
law to, by the Governor-Gen- 
eral, 172; seat of, 103; Transi- 
tional period, during, 203-204 
— (High (Gourts): administra- 
tive connection with sub- 
ordinate judiciary, 170; Ap- 
peals from, to Federal Court, 
105-100; English as language 
of, 177; Judges of, 174-170; 
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Jiirisdiction of, 176 — (State 
Courts): Appeals from, to Fed- 
eral Court, 165; subordinate 
judieiary, 1 7S - 1 70 

Kashmir, rei)resent.at ion of, 56 
Kathiawar, Sir Henry Maine’s 
minute on, 26 

Labour, representation in legisla- 
tures, 50-60, 234-235 
Lahore, i 1 igh Court of, 1 74 
Landlords, representation in legis- 
latures, 50-60, 234-235 
Legal proceedings, eon t racts with 
Govenunent of India, enforce- 
ment of, 107-litO; immunity of 
Govenior-G enera 1 , G overnors 
iind Seeretarv of State from, 
S4-86; suits by or against the 
Fc' ( 1 er a t ion, 1 i ) 0 - 2 (U 
Legislative?' C’ouncils, .see also Pro- 
\incial Legislatures; composi- 
tion of, 236; depressed ('lasses, 
represent at ion of, 236; sj)ecial 
interests, I’epresentation of, 
236 

Legislative powers, distribution 
of, concurrent powers, 1 06- 1 00, 
247-250; exclusive jurisdic'tion 
( 3 f Federation, 107, 237-242; 
exclusive jurisdiction of Pro- 
vinces, 107, 242-247; lists of 
legislative powfu’s, 106, 234- 
247; residual legislative pow(>rs, 
111-112; restricti(3ns on, 114- 
118; validity of legislation, 108 
Legislative procedure. Federal, 
68-71; prior consent of Gov- 
ernor-General and Governors 
for certain proposals, 73-74, 
109, 112-113, 114-117, no, 
132, 147-148, 152, 220, 221; 
Provincial, 92-94 
Linlithgow, Marquess of, message 
of, 1 


Madras, Lt'gislature of, 10, 86; 
franchise provisions, 100; High 
Court of. 173; Province of, 78 

Ministers, Fedc'ral, 40, 41, 46-40, 
52, 215-2P0; Provincial, 70, 
226-220 

Minorities, legitimate intenxsts, 
!\ safeguarding of, 43, 40-50, SO, 
216, 227; Governor-Generars 
special responsibility for, 43; 
Gov(vrnors' special responsi- 
bility for, 80 

Mitter, Sir Tirojf'iidra Lai, Advo- 
cate-General of India, 42 

Montagu - Chelmsford Tleport, 
provisions of, 4, 76 

Morley-Miiito Reforms, scoyje of, 
2-3' 

Masoi'c, Tr(>aty with, 21; repre- 
sentation of, 56 

Nagpur, Treaty with, 21 

Nicobar Islands. See Andaman 
and Nicobar Islands 

Nicf never. Sir Otto, financial 
Rciport of, 0, 77 

Nizam of Hyderabad, 21-22, 25, 
223, 228 

N ort h - \\ est F ron tier Ih*o vinee, 7 8 

Orders in Council, adaptation of 
Indian Laws l)y, 204; amend- 
ment- of Act by, 206; creation 
of Provincial Autonomy by, 
10, 77; creation of new^ Pro- 
vinces by, 0-10, 78; regulation 
of conditions of servdee of Fed- 
eral Court judges by% 163; re- 
gulation of conditions of ser- 
vice of High Court judges by, 
1 76; regulation of franchise by, 
07 

Orissa, new Province of, 10, 78, 
87; capital of, 11 

j Oudh, the Chief Court in, 173, 
I 174 


MacDonald, late Mr. Ramsay, 7 


Panth Piploda (area known as), 
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Chief CoirimiHKioiu^r's Provinee 
of, 83 

Farliaioeni, aiKl Instruments of 
Inst r u e t i or v s . 4 4 - 4 (> 
l^itna, Coui4 of, 174 i 

iN-aee or t nuHiuillity, prf'vention | 
of gi’ivA rneiiiKM* to; K|)(M‘ial re- j 
HponsiI)ihl V of ( }overnor-( Jen- j 
eral fV>r, 4h-4S, 123, 12h, 223; | 
special I’esponsibilit y of tJov- 
ernoi’s for, 7Vh JJih j 

I *ens i on s , sa fegn ai'd i n g o f , 4 3 , 80, j 
11)2-103 I 

Poona Pact, 87-S8 
I’reanihie of (Joverninent of 
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